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1 Surety Co,, be and they'hereby~ai'< 


_conclusions of law. So ordered 

Flled^JUDGMElrt and order that defends 
School District No, 2 of the T; 
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_?Z21/62«-Sfl- ordered . Franke ly J._ ___ _V . 
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PLAINTIFF, FABRIZIO AND MARTIN, INC. COMPLAINT 
(Filed September 13, 1966) 


FABBIZIO & MABTIN, INCOBPOBATED, 

Plaintiff 


va. 


THE BOABD OP EDUCATION CENTBAL SCHOOL 
2 TOWNS OP BEDFOBD 

NEW CASTLE, NOBTH CASTLE AND POUND 
BIDOE, MABS ASSOCIATES, INC. and NOBMEL 
CONSTEUCTION COBP. OF NEW BOCHE^B a 
joint venture, ’ 

Defendants 


Plaintiff, Fabrizio & Martin, Incorporated, by its attor¬ 
ney, Leslie A. Hynes, Esip, complaining of the defendants, 
alleges : 

As AND FOB A FiBST CaITSE OF AcTION AgaINST THE 
Defendant, TiiS Board ok FIducation Central 
School District No. 2 

First: That at all times hereinafter mentioned plain¬ 
tiff, Fabrizio & Martin, Incorporated, (hereinafter some- 
times called the “Prime Contractor”) was and still is a 
foreign corporation organized and existing under and by 
virtue of the laws of the State of Connecticut with its prin¬ 
cipal office and place of business at 1028R Post Road 
Darien, Connecticut. 

Second: That on information and belief, defendant 
Board of Education Central School District No. 2 of the’ 
Towns of Bedford, New Castle, North Castle and Pound 
Ridge (hereinafter sometimes called the “Board”) was and 
still is a municipal corporation duly organized and existing 
under and by virtue of the laws of the State of New York 
with its principal office at 369 Lexington Avenue, Mount 
Kisco, New York. 

Third: That the matter in controversy, exclusive of 
mterest and costs, exceeds $10,000.00 and is between citi- 
Mns of different states and jurisdiction of this action 
thereby arises under the provisions of Title 28 U.S C 
Section 1332, as amended. * 


« 



Comitlahxl 


FniTtiTrr; That inorc than thirty <lay« prior to ||i<' «'oin- 
tMcn'*(>iin'jit (if fliis nrfion an*! wilhia Huit month-; al’ti r 
Ihi-ir ar-crnal, tin* plainfifr <!nly piismlii! vmIIcm \rrili<.| 
'•laiitis to (Icffrnlant snfliji'; forth tin* cl.iim ••latc<l Imrt tn, 
arnl (Icfcndant ftnanl has nc^^h'ctoil ot rclnsml to Tnak<- 
ail just iimrit or payimrit timroof. 

Fifth: That on or ahoiii .*! iri-li 17. If'ht. tin* I’rinm 
Contractor and Itoard l■nt(•r(■d into an afn * nmnl in writ- 

in/' wimri'hy thi* Prinn* Contractor ..I to fnrni-li ll'<* 

materials and ]M*r!‘orm the genera! const i m l ion and site 
work for the Itedford .Middle School local.d in tin* Toun 
of I’icdford, Statf* o|' .New York, wliich a**!, ement, to 
fj:elher with all plans, , pecilications .ind ollmr document-, 
formin;^ a jiart thereof and addenda and .-nppicment-; 
thereto (hereinafter refern d to as the “I'riinc Contr.ict’ ) 
is incorporated herein hy reterence and mad. ji part Imre, 
of as thoiifrli fully set forth at h'li^dh herein, and jilain- 
tiff Im'ss leave to refer to s.iid Prime Conti.id f.ir all of 
its terms and provision.s as the ,-ame ma\ I.e pr..dnccd 
iifion the trial of this action. 

Sixth: That after the making and execution »d‘ tin* 
Piime Contract, and as .soon as diicclcd hv ll..' d. lendanl. 
its a>:ents, servants and representatives .*-0 to do, tin* 
Prune Contractor proceeded to carry mil an.I pcil'orin all 
of the terms arnl conditions of said I’riine Contrjict on its 
part to he carried out and performed, except as perforni- 
aiice thereof was inti rfen‘<l with, impe.I. il. hiinlered ami 
chiin^ed hy the acts of defendant, its aKent;., serv.ints and 
representatives, and except as tnrther peifmin.iiice there- 
of was jirevcnted hy the unlawful and improper termin 1 - 
tion of the I’rime Coatiact hy defendant, as hcreinafl'r 
alle/'ed. 
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Seventh : That plaintiff, prior to the termination of the 
Prime Contract, performed work, labor and services and 
furnished material and e<|uipment to the defendant having 
an agreed price and reasonable value of at least $2,429- 
976.19. 

Eighth: That by reason of the matters alleged afore¬ 
said, defendant became indebted to plaintiff in the sum of 
^2,429,976.19, no part of which has been paid although duly 
demanded, except the sum of $2,120,7.^.91 leaving a bal¬ 
ance due and owing to plaintiff of $309,219.28. 

As AND FOB A Seoond Cause OF AimoN Aoainst 
Defendant, the Board of Education Centrai, 
School DisTRurr No. 2: 

Ninth: Plaintiff repeats and realleges each and every 
allegation stated and contained in paragraphs “First” 
through “Sixth” inclusive hereof with the same force and 
effect as though fully set forth at length herein. 

Tenth: That plaintiff, at the special instance and re¬ 
quest of defendant, its agents, servants and employees, 
extra and additional work, labor ancl services 
and furnished extra and additional material having a fair 
and reasonable value of $182,402.8,'). 

Eleventh: That by reason of the matters alleged 
above, defendant became indebted to |)laintiflf in the sum 
of $182,402.85, no part of which has been paid although 
duly demanded. 

As AND fxjB A Third C'ause ok Action Aoainst 
Defendant, the Board ok Education Central 
School Distrkt No. 2: 

Twelfth : Plaintiff re[)eats and realleges each and 
every allegation stated and containiHl in fiaragraphs 
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‘‘First” through “Sixth” inclusive hereof with the same 
force and effect as though fully set forth at length hiTcin. 

Thirteknth: That th** defendant failed to perforin its 
obligations under the Prime Contract in that it failed to 
establish and to follow reasonable and normal progress 
schedules and work sequences; failed to coonlinate and 
cause the work of other prime contractors and their sub¬ 
contractors to conform to required job progress; failed 
to furnish and complete within reasonable times prelim¬ 
inary drawings, plans, approvals, and orders upon which 
plaintiff’s work depended; failed to timely issue revised 
drawings and extra work orders upon which plaintiff’s 
work depended; interfered with plaintiff’s contractual ar- 
rangeinents with its excavation subcontractor; failed to 
make timely and proper payments to plaintiff; improperly 
and unlawfully deducted liquidated damages from pay¬ 
ments due to plaintiff; ^uiled to act upon plaintiff’s re¬ 
quests for extensions of time; failed to furnish adequate 
and correct Prime Contract plans and failed to correct 
deficiencies in said plans and the demand therefor by 
plaintiff; and otherwise actively interfered with, dis¬ 
rupted, obstructed and unreasonably delayed plaintiff in 
the performance of its work under the Prime Contract. 

Fourteenth: That solely as a result of the foregoing 
the performance of the plaintiff’s work under the Prime 
Contract was interfered with, disrupted, obstructed and 
delayed and was made unreasonably, abnormally and iin- 
foreseeably diflScult and expensive, and the Prime Con 
tractor was put to additional loss, cost, damage and ex¬ 
pense in the amount of $150,000.00 

Fifteenth: That by reason of the matters alleged 
above, defendant became indebted to the plaintiff in the 
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sum of $150,000.00, and no i)art of which has been paid 
although duly demanded. 


As AND FOB A Fourth (\u.sb ok Aution Aoain.st 
Defendant, the IIoakd ok Kducation Central 
School District No. 2: 

Sixteenth ; PlaintiflF reiieats and realleges each and 
every allegation stated and contained in paragraphs 
“First” through “Sixth” hereof with the same force and 
effect as though fully set forth at length herein. 

Seventeenth: That while plaintiff was duly engaged 
in the performance of the terms and conditions of said 
Prime Contract on its part to he kept and fierformed, de- 
fendant on or about March 6, 196fi, improperly, unlawfully 
and in breach of the Prime Contract, terminated the fur¬ 
ther performance thereof by the Prime Contractor. 

Eighteenth : That at the time of said termination an*l 
at all times subsequent thereto, plaintiff was ready, able 
and willing to complete its performance of the Prime Con¬ 
tract but was prevented from doing so by the defendant. 

Nineteenth: That by reason of the breach of the 
prime contract by defendant in the unlawful termination 
thereof, the plaintiff was deprive.1 of the profits which it 
would have earned in the [lerformance of the work re¬ 
maining to be done under the said Prime Contract. 

Twentieth: That by reason of the above, plaintiff was 
damaged in the sum of $22.tXX).(K). 
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As AND FOR A FiFTH CaUSE OF AcTION AoaINST 
Defendant, the Board of Education Centrae 
School District No. 2 and Mars As.sociatf,.s, Inc. 

AND Normel Con.'Truction Cori*. of New 
Rochelle, A Joint Venture: 

Twenty-First: Plaintiff repeats and realleges each and 
every allegation stated and contained in paragraphs 
“First” through “Sixth”, “Seventeenth” and “Eigh¬ 
teenth” hereof with the same force and effect as though 
fully set forth at length herein. 

Twenty-Second: That on information and belief Mars 
Associates, Inc. and Normel Construction Corp. of New 
Rochelle are domestic corporations organized and exist¬ 
ing under and by virtue of the laws of the State of New 
York and doing business as a joint venture under the style 
and name of Mars-Normel, with its principal office in the 
County of Westchester, State of New York. 

Twenty-Third: That after the unlawful and improper 
termination of the Prime Contract as alleged heretofore, 
the defendant Board has refused and continues to refuse' 
to permit plaintiff access to the job site. 

Twenty-Fourth: That since the unlawful and improper 
termination of the Prime Contract as alleged heretofore 
defendant Board has threatened to have personnel of the 
plaintiff arrested if they attempted to go on the job site 
to recover ^d remove the materials, tools and appliances 
that plaintiff had on the job site at the time its contract 
was so terminated. 

Twenty-Fifth: That on information and belief, the de¬ 
fendant Joint Venture is and has been using the materials, 
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tools and appliances that defendant Board refused to per¬ 
mit plaintiff to remove from the job site as aforesaid. 

Twenty-Sixth: That the defendants are in possession 
of and wrongfully detain from plaintiff, materials, tools 
and appliances described in Schedule “A” annexed hereto 
and made a part hereof, and of the value of $66,904.02. 

Twenty-Seventh: Before the commencement of this 
action the defendants refused and continues to refuse to 
surrender the materials, tools and appliances described in 
Schedule “A” hereto, all to plaintiff’s damage in the sum 
of $66,904.02. 

Twenty Kiohth: That by reason of the above, plaintiff ' 
Prime Contractor was damaged in the sum of $66,904.02. 

A.S AND FOB A SiXTH CaUSE OF ACTION AoaINST 
Defendant, the Board of Education Centrai, 
School District No. 2: 

Twenty-Ninth: Plaintiff repeats and realleges each 
and every allegaUon stated and contained in iiaragraphs 
“First” through “Fourth” inclusive hereof with the saim* 
force and effect as though fully set forth at length herein. 

Thirtieth: That heretofore and between the 17th day 
of March, 1964 and the 8th day of March, 1966, plaintiff 
at the special instance and reciuest of defendant, per¬ 
formed work, labor and services and furnished materials 
in the construction of the Bedford Middle School upon 
premises owned by the defendant in the Town of Bedford 
State of New York, which work, labor, .services and mu' 
terials were reasonably worth the sum of $2,762,379.04. 
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Thirty-First: That as a result of (ho foregoing, 
became justly due and owing to the plaintiff from the <le- 
fendant the sum of $2,702,379.04, no ftart of which has been 
paid although duly demanded, except the sum of $2,120,- 
756,91, leaving a balance due and owing to plaintiff of 
$641,622.13. 

Wherefore, plaintiff Fabrizio & Martin, Incorporated 
deinands judgment against the defendant Hoard of Kdii- 
c.ation. Central School District No. 2 in the sum of $309,- 
219.28 on the first cause of action; $182,402.85 on the sec¬ 
ond cause of action; $150,000.00 on the third cause of ac¬ 
tion; $22,000.00 on the fourth cause of action; $66,fK)4.22 
on the fifth chuse of action and $641,622.13 on the sixth 
cause of action, and against the defendant joint venture, 
Mars-Normel the sum of $66,904.02 on the fifth cause of 
action, all together with interest on said amounts from the 
dates when due, together with costs and disbursements of 
this action. 


/s/ Leslie A. IIynf-s 
Attorney for Plaintiff, 

Fabrizio & Martin, Incorporated 
OflSce & P. O. Address 
50 Broadway 

New York, New York 10004 


(Verified.) 
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Muller Mortar Mixer 

$ 525.00 

Three Diamond Bladea 

422.00 

One Skill Saw No. 127 

325.00 

Two Stow VibratorB 

690.00 

NailH—12 KegH at $1G.00 

192.00 

Six Shovels—short handles 

28.32 

20,5(X) Snap Ties for Forms 

2255.(X) 

One Hose Suction 2" x 20 

44.25 

Kelly Power Hug^y No. 26244 

973.00 

One West Brick Buggy 

1780.00 

One West Half Buggy No. 102 

525.00 

Two West Mortor Buggy 

318.00 

Three Brick Clamps 

Three Thor Vibrators Model CTI.1 (motor in 

9.75 

head) 

1005.00 

19 Shovels—Long handle 

114.00 

Two Wacker Kammer 875.(K) each 

1750.00 

One Hose Suction—20'—2" 

40.05 

One Discharge Hose WS T Bainger 

32.20 

One Kumalong No. 16-105 

20.00 

6 Pr. No. 4 Adj. Jacks 

991.80 

24 Mortar Pans at 4.20 each 

98.40 

24 Mortar Pans Stands at 4.50 each 

109.kK) 

40 Pr. Adj. Jacks at 15.50 

612.00 
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4 Propane Heaters 

100.49 

One Alaster Oil Heater 250,000 BTU. 

675.00 

Six Chisels 

% 

20.30 

12 Wlieel Barrows at 27.75 

3.33.00 

3 Mixing Boxes 

105.00 

8 Bull Points 

17.34 

Safway Base Plates 

28.80 

V 2 " Rope 200' 

10.05 

%" Rope 100' 

10.20 

Poly FUra—2C Rolls 18.72 

374.40 

One Target Masonry Saw 

631.99 

Two Box 

92.00 

One Suction Hose 3" x 20 

72.00 

One Discharge Hose 2 x 50 

29.50 

12 Boots, 12 Aprons, 12 Hammers at 6.00 

102.00 

20 15' X 20 Tarps 

465.00 

3 8-88 Concrete Carts 

310.00 

2 Darby (Concrete) 

80.00 

One Grinder with Parts 

320.13 

One Trailer Shanty on Wheels 

650.00 

2010 Ty Holders 

450.75 

3 Length Water Ho.se % x 50 

36.00 

2 Sledge Hammers 

52.00 

8 Rain Suits 

.39.60 
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6 Water Collers at 12.50 

No. 200 36" Dee Stakes 

No. 200 30" Dee Stakes 

6 Pair Barricade Legs 

Bulldozer Parts & Flqnipment, 1-oi! Di8i)en- 
ser, Grease, Guns, Oil, etc. (App.) 

One Transit Surveyor 

One Level Surveyor 

375 Scaffold Planks at 4.00 

One Field Office Trailer (Green) with small 
Tools, drills, cabinets, bolts, etc. 

One Field Office Trailer 26-0 (Blue) 

One Alum. Box Trailer 36"-0 

One Moving Van with Tools & Equip. 

One Flat Bed Trailer 

Concrete Pans 

One Concrete Conveyor-Aeroil Model II 50 

One Gas Concrete Floor Finisher 

Two Staple Guns (Rings End Rental) 

Misc. Scaffold Lumber 8x8-4x8-4x6-2-4', 1x6 
etc. Approx. 

Three Electric Drills 45.00 
5 Skill Saws Portable at 115.00 
Two Templates Doors 
One Sump Pump 


72.00 

320.00 

325.00 

38.70 

890.00 

875.00 

350.00 

1,500.00 

3,600.00 

1,000.00 

1,000.00 

1,350.00 

1,500.00 

10,000.00 

3,800.00 

350.00 

30.00 

3,000.00 

135.(K) 

875.00 

380.00 

85.00 
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Three Ice Choppers HD 
One Flarae Thrower 
One Mud Sucker Pump 
One Thor Vibrator (SIP Motor) 

Two 50 Oal. Oil 
Two Steel Tapes 
8 Concrete Chutes 

12 Ripping Bars 

6 New H.D. Concrete Carts 
Jig Saw No. 320 
4 Scaffold with Wheels 
Two Vibor. Vibrators (Concrete) 

136 Buck-Ups at 8.00 

13 Hard Hats 

250 Scaffold Brackets 

102 Steel Safeway Scaffolds w/B races 

220 Walk Thru Steel Scaffolds w/Braces, etc. 

18 Hammers 

1 Cement Finisher (Gas) 

Misc. Small Tools & Parts, Saws, Picks, Bolt 
Cutters, and etc. 

102 Adj. Jacks Waco, at 16.00 

Atlas Accessories 


18.00 

89.00 

370.00 

340.00 

150.00 

79.00 

560.00 

60.00 

620.00 

69.00 

48.00 

700.00 

1,088.00 

52.00 

900.00 

3,000.00 

5,500.00 

70.00 

370.00 

650.00 

1,632.00 

1,200.00 


$66,904.02 
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(SAME TITLE] 

----- 

For a First Dkfbnsk, thk Defkndants Allro* 

1. EacJi of the causes of action nUcged in the complaint 
fails to state n claim aKainst defcntlants upon which re¬ 
lief can be granted. 

For a Second Defense 

A. As to the First Cause of Action, Defendant Board: 

2. Denies each and every allegation contained in par¬ 
agraph “Second” of the complaint, except that it admits 
that it is a Board of Education organized and existing 
under and hy virtue of the Education Uw of the State 
of New York, and that its principal office is at 36‘> Lex¬ 
ington Avenue, Mount Kisco, New York. . 

3. Denies each anil every allegation contained in para¬ 
graph “Third” of the complaint, except that it admits 
that the matter in controversy exceeds $10,000.00, and it 
specifically denies that it is a citizen of the State of New 
York or of any other state, denies that there is diversity 
of citizenship lietween the plaintiff and itself, and denies 
the jurisdiction of the (!ourt in this case. 

4. Denies each and every all»*gation contained in fiara- 
graph “Fourth” of the complaint, except that it admits 
that the plaintiff presented to it certain writings pur¬ 
porting to be notices of claim, and that more than 30 
days have elapsed since sai<l presentments. 

5. Denies each and every allegation contained in pa.ra- 
graph “Sixth” of the complaint, and s|)ecifically denies 




Answer 


that the plaintiff duly performed all the conditions of 
such contract on its part to be performed in that the 
plaintiff failed, neglectetl, omitted and refused: to per¬ 
form and complete the work in accordance with and as 
required by the contract; to give due and timely notice 
in accordance with and as reijuired bv the contract, of 
conditions causing delay or of conditions affecting’the 
prompt performance of the work; to jierform the work 
m a satisfactory workmanlike manner and in a manner 
so as to avoid delay and to avoid the creation of condi¬ 
tions which caused delay and which impeded and inter¬ 
fered with the prompt and proper performance of the 
work; to coordinate the work under its contract with the 
work of other contractors working at the same job site 
as required by and provided for by the contract; to com¬ 
ply with and abide by the contract provisions authorizing 
the plaintiff to seek damages, if any, for alleged delay, 
against other contractors working at the same job site 
who are or might be responsible for causing said delays; 
to comply with the terms and conditions of the contract 
relating to extra or disputed work, and to the perform¬ 
ance thereof, and to the giving of written notice in con¬ 
nection therewith, and to the request for a final deter¬ 
mination thereon; to protest the jierformance of alleged 
extra or disputed work as recjuireij by the contract; to 
submit a final verified statement, within the time pro¬ 
vided for by the contract, describing all alleged claims 
in any way connected with or arising out of this contract, 
in default of which such claims are waived as provided’ 
for by the contract; and otherwise failed, neglected, 
omitted and refused to coiniily with and abide by the 
terms aiul conditions of the contract as more fully set 
forth in ihe defenses herein. 
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6. Denws each and every allegation contained in par¬ 
agraphs “Seventh” anfl “Kighth” of the complaint. 

B. As to the Second Cause of Action. Defendant Board: 

7. Repeats each and every denial, as hereinbefore set 
forth, to each and every allegation ci.ntained in the para¬ 
graphs of the coinidaint which are realh-gcd in para¬ 
graph “Ninth” thereof. 

8. Denies each and every allegation contained in i)ara- 
graphs “Tenth” and “Eleventh” of the complaint. 

C. As to the Third Cause of Action, Defendant Board: 

9. Repeats each and every denial, as hereinbefore set 
forth, to each and every allegation contained in the |)ar- 
agraphs of the comjdaint which are realleged in para¬ 
graph “Twelfth” thereof. 

10. Denies each and every allegation contained in par¬ 
agraphs “Thirteenth.” “Fourteenth” and “Fifteenth” of 
the complaint. 


D. As to the Fourth Cause of Action, Defendant Board: 

11. Repeats each and every denial, as hereinbefore set 
forth, to each an<l every allegation contained in the par¬ 
agraphs of the complaint which are reallege<l in para¬ 
graph “Sixteenth” thereof. 


12. Denies each and every allegation contained in par 
agraphs “Seventeenth” to “Twentieth.” inclusive. 
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E. As to the Fifth Cause of Action: 

13. Defendant Board repeats each and every denial, as 
hereinbefore set forth, to each and every allegation con¬ 
tained in the paragraphs of the complaint which are re¬ 
alleged in paragraph “Twenty-First” thereof, except that 
it specifically denies that the matter in controversy ex¬ 
ceeds $10,000.00; and defendant Mars-Normel denies each 
and every allegation contained in paragraphs “Second” 
and “Third” of the complaint, except that it admits di¬ 
versity of citizenship between plaintiff and itself, and 
alleges that it is without knowledge or information suf¬ 
ficient to form a belief as to the truth of the allegations 
contained in paragraphs of the complaint numbered 
“Fourth”, “Sixth”, “Seventeenth” and “Eighteenth.” 

14. Defendant Board denies each and every allegation 
contained in paragraphs “Twenty-Third” and “Twenty- 
Fourth” of the complaint, except that it admits that it re¬ 
fused to allow plaintifTs employees to remove materials, 
tools, and appliances from the job site; and defendant 
Mars-Normel alleges that it is without knowledge or in¬ 
formation sufficient to form a belief as to the truth of 
the allegations contained in said paragraphs of the com¬ 
plaint. 

15. Defendant Board denies each and every allegation 
contained in paragraphs “Twenty-Fifth” to “Twenty- 
Eighth,” inclusive, except that it admits that plaintiff left 

certain materials, tools and appliances on the job site, » 

denies that the description, quantity and reasonable value 
thereof are as set forth in Schedule A annexed to the 
complaint, and alleges that it duly permitted defendant 
Mars-Normel to use certain materials, tools and appli¬ 
ances in accordance with the terms and provisions of 
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the contract between plaintiff and defendant Board; de¬ 
fendant Mars-Normel denies each and every allegation 
contained in paragraphs “Twenty-Fifth” to “Twenty- 
Eighth,” inclusive, of the complaint, except that it ad- 
mito that it has used certain materials, tools and appli¬ 
ances provided to it by the defendant Board in accord¬ 
ance With the terms and provisions of the contract duly 
entered into by and lietween defendant Board and defend¬ 
ant Mars-Normel for the completion of the contract be¬ 
tween defendant Board and plaintiff, denies that it ever 
refused to return such materials, tools and appliances to 
plaintiff, and alleges that no demand of any kind was 
ever made upon defendant Mars-Normel by plaintiff or 
anyone in its behalf making claim for, or demanding the 
return of, or alleging ownership or right of possession 
of any materials, tools and appliances used by defendant 
Mars-Normel in performing its contract with the defend- 
ant Board or in any other connection. 


F. As to the Sixth Cause of Action, Defendant Board: 

IG. Repeats each and every denial, as hereinbefore set 
forth, to each and every allegation contained in the par- 
agraphs of the complaint which arc realleged in para¬ 
graph “Twenty-Ninth” thereof. 

17. Defendant Board denies each and every allegation 
contained in paragraphs “Thirtieth” and “Thirty-First” 
of the complaint, except that it admits that the plaintiff 
•and itself entered into a written contract executed by the 
parties on March 17, 1!)G4, and that it paid the plaintiff 
thereon the sum of $2,l.'ll,a'}f).00. 


For a Thiro nKKEN.SK, THK Dkkkndant Board Allbges: 

18. The Court lacks jurisdiction of the subject matter 
of this action for the reason that the matter involve«l 
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herein is not a controversy between citizens of different 
states in that the defendant Board is not a citizen of 
the State of New York or of any other state; tlie defend¬ 
ant Board is an agency of the State of New York, which, 
though nominally not a party defendant, is, nevertheless, 
in truth and in fact, the real defendant, and therefore 
there is no diversity of citizenslii]) herein. 

19. This action is barred by the provisions of the 11th 
Anaendment of the Constitution of the United States, 
which provides that the judicial power of the United 
States “shall not be construed to extend to any suit in 
law or equity, commenced or prosecuted against one of 
the United States by Citizens of another State, or by 
Citizens or Subjects of any Foreign State.” 

20. By reason of the foregoing, this Court should de¬ 
cline to take jurisdiction of the subject matter of this 
action. 

Fob a Foubth Detensk and by Way of Counterclaim, 
Defendant Board Alleges: 


21. On or about March 17, 1964, the plaintiff and de¬ 
fendant Board entered into an agreement in writing 
whereby the plaintiff agreed to furnish the materials and 
perform the general construction and site work for the 
Bedford Middle School located in the Town of Bedford, 
State of New York, which agreement, together with all 
plans, specifications and otiier documents forming a part 
thereof and addenda and supplements thereto (hereinaf¬ 
ter referred to as the “Prime Contract”) is incorporated 
herein by reference and made a part liereof as though 
fully set forth at length herein, and defendant Board 
begs leave to refer to said Prime Contract for all of 
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Its terms and provisions as th.* same may be 
upon the trial of this action. 


proiluced 


22. Section 103(1) of the Mew York General 
Law provides, in pertinent part, as follows: 


Municipal 


. . . all contracts for public work involving an 
expenditure of more than twenty-five hundred dol¬ 
lars . . . shall be awarded by the appropriate officer 
board or agency of a iiolitical sulxlivision ... to 
the lowest responsible bidder furnishing the re¬ 
quired security after advertisement for sealeil bids 
in the manner provided liy this section.” 


® “political sulxlivision” in Section 
100(1) of the General Municipal Law includes a school 
district. Section 2513 of the New York Education Uw 
"1 ® district siwcifically subject to Section 103 

Vni P Kr" the New 

York Public Works Law contains a similar provision, 

which also covers a school district. 


24. A contract made by a board of education in viola- 
ion of the competitive bidding requirement of these see 
tions 18 illegal and void. 


25. Heretofore, and after the commene<*inent of this 
action defendant Boar.l move.l to stay the action and to 
compel arbitration. The motion (Motion No. 86 on Febru- 
ary 21, 1967) came before District Judge McLean who 
set It down for hearing on the question of the validity of 
the ‘•ontract Fdlowing a bearing held on June 26 and 
27, 1967, Judge McLean held and ordered in an opinion 
dated July 6, 1967, in which he denie.l the motion, that 
the said Pnme (’ontract 
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in compliance with Section 
lOd(l) of the General Municipal Law. It is there¬ 
fore void. It follows that the arbitration clause 
contained in that contract is invalid.” (Opinion, p. 


26. In a companion opinion dated J„ly 6, 1967, denying 
a motion for intervention in this action by Aetna Casu¬ 
alty and Surety Company, Judge McLean stated (at page 

“By separate opinion filed lierewith, I have de¬ 
nied the motion of defendant Board of Education 
on the ground that the contract is illegal and void.” 

27. By reason of the foregoing, the said Prime Con¬ 
tract was when made and now is void and of no effect. 

28. No payment whatsoever may be made by defend¬ 

ant Board to plaintiff, either under the said Prime Con¬ 
tract or on quantum meruit for the value of the work 
labor and materials. ’ 


29. By a series of 21 requisitions dated from April 
29, 1964 to February 14, 1966, jilaintiff charged defend¬ 
ant Board and was paid by defendant Board a total of 
$2,131,859.00. 


30. Each of the said charges made by the plaintiff was 
a charge for one or more illegal, unjust and inequitable 
claims, demands or expenses against defendant Board* 
the services, if any, for which each of said charges was 
made by the plaintiff were not legally chargeable against 
defendant Board; defendant Board never acijuired or had 
jurisdiction to audit or allow any of such charges; the 
audit and allowance of each of said charges by said de- 
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i 


i 


HoanJ, and tJn- payment of the amounts thereof 
to the plaintiff by defendant Board, were ultn, vires il¬ 
legal and void. ' 


* foregoing facts, the funds and es¬ 

tate of the said defendant Board have suffered waste and 
inju^, and the said defendant Itoard has been damaged 
in the sum of $2,131,859 with interest on each of the 21 
payments made by defendant Board to plaintiff from the 
date of each such payment to date. 

Fob a Fin-H Defense and by Way of Counterclaim 
Defendant Board Alleges: 

32. It does hereby incorporate and adopt by reference 
all of the allegations set forth in paragraph 21 of this 
answer. 


33. It paid to plaintiff and plaintiff received and ac¬ 
cepted from the defendant all moneys due, owing and 
payable under said contract and m acconlance therewith. 

34. The aforesaid Prime Contract between plaintiff and 
defendant Board contains, among others, articles in its 
(leneral Conditions that provide for defendant Board to 
make changes in the work and for plaintiff to give written 
notice to the Architect of extra cost therefor within a 
reasonable Ume (Articles l.'i and Ifi); for plaintiff to give 
written notice to the Architect for claims for extension 
of time for delays for certain causes (Article 18); for 
plaintiff to remedy defects due to faulty materials or 
workmanship (Articles 1!> and 20); for defendant Board 
after due notice, to make gootl deficiencies of the plain¬ 
tiff (Article 21); for defendant Board, in the event of 
substantial violation of the contract by plaintiff, ujion 
the Architect’s certificate that siinicieiit cause exists to 
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justify such action, to terminate plaintiff’s employment 
“and take possession of the premises and of all materials, 
tools and appliances tliereon and finish the work by what¬ 
ever method [it] may de^m expedient . . (Article 22) 
the Architect may withhold payments from the plaintiff 
under certain circumstances (Article 26); for a party to 
the contract that suffers damages because of the other’s 
wrongful act to make written claim therefor within a 
reasonable time, which claim shall l)e adjusted by agree¬ 
ment or arbitration (Article 31); the Architect shall, with¬ 
in a reasonable time, make decisions on all claims of 
either party, which decisions shall be subject to arbitra¬ 
tion, which shall be demanded in writing, and during 
which plaintiff shall not cause a delay of the work (Ar¬ 
ticle 40). 

35. Thereafter the plaintiff conunenced work under said 
contract. 

36. Thereafter and prior to January 1965 plaintiff 
failed to j>erform the conditions of said contract on its 
part to be performed in that it failed, neglected, omitted 
or refused: to perform and complete the work in accord¬ 
ance with and as required by the contract; to give due 
and timely notice, in accordance witli and as re<pure<l by 
the contract, of conditions causing .lelay or of conditions 
affecting the prompt jMfrfonnance of the work; to per¬ 
form the work in a satisfactory workmanlike manner and 
in a manner so as to avoid delay anrl to avoid the crea¬ 
tion of conditions which caused delay and which imi)ed(Hl 
and interferes! with th(^ prompt and pro|)er perfornianci* 
of the work; to coordinattf the work under its contra<t 
with the Wiirk of otluir (H»ntra«'tf)rK working at the same 
job site as njquiresl by and provhled f(»r by tli(> contract; 
to comply witli and abi.le by the contract lirovisions an’ 
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^orizmg the plaintiff to seek damages, if any, for alleged 
delay, against other contractors working at the same job 
site who are or might !»e lesiwnsible for causing said de¬ 
lays; to comply with the terms and conditions of tlie con- 
ract relating to extra or disputed work, and to tlie per- 
ormanTO thereof, and to tlie giving of written notice in 
connection therewith, and to the request for a final deter¬ 
mination thereon; to protest Uie perfonnance of alleged 
extra or disputed work as requirerl by the contract; to 
submit a final verified statcsnent, within the time pro¬ 
vided for by the contract, describing all alleged claims in 
My way connected with or arising out of this contract, 
m default of which such claims are waived as provided 
for by the ^ntract; and otlierwise failed, neglected, omit¬ 
ted and refused to comply with and abide by the terms 
and conditions of the contract as more fully set forth in 
the defenses herein. 

in or about January 196r) defendant 
Board duly gave notice to plaintiff of its intent to ter- 
mmate the said Prime Contract. 

38. Thereafter and on or about March 23, 1965 plain¬ 
tiff and defendant Board entered into a Sujiplemental 
Agreement which is incoriK)rated herein by reference and 
made a part hereof as tliough fully set forth at lengtli 
herein, and delenilant Board begs leave to refer to said 
Supplemental Agreement for all of its terms and provisions 
as the same may l>e pro<hiced upon the trial of this action. 

39. Pursuant to said Supplemental Agreement the 
plaintiff agreed to promptly resume |K>rformancc of work 
and to substantially wmplcte the lialancc of work on or 
before wrtain datiw s|Kyifierl for particular buildings, fail¬ 
ing which, plaintiff agree<l to pay specifierl liipiidatod 
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damages, which the defendant Board was autliorized to 
deduct from any amounts becoming due to plaintiif. The 
aforesaid Prune Ckmtract contained no provision for liqui¬ 
dated damages. 

40. Plainuff also released tlie defendant Hoard, by the 
Supplemental Agreement, from claims or causes of action 
for alleged damages suffered prior to the date of said 
Agreement, except for extra work; and it agreed to in¬ 
demnify defendant Board from certain claims by others. 

41. The New York Education Law, Section 3813, pro¬ 
vides in substance that no action relating to district prop¬ 
erty or claims against tlie district, shall be pro8ecute<l or 
maintained against any school district or board of educa¬ 
tion, unless a written verifier! claim was presented to the 
board within three months after the accrual of such claim. 

42. Defendant Board fully perfonned all the condi¬ 
tions both of said Prime Contract and of the Supplemental 
Agreement on its part to be carried out and jjerformed, 
except as performance thereof was interfere<l with, im¬ 
peded, hindered, and clianged by actions of plaintiffs, its 
agents, servants, and rejiresentatives, ami except as fur¬ 
ther performance thereof was prevented by plaintiff’s un¬ 
lawful and improper default, as hereinafter allege<l. 

43. In or about the first week of March 1906 plaintiff 
walked off the job and refused to do any more work. 

44. Thereupon defendant Board duly demanded that 
plaintiff perform the conditions of said Prime Contract 
and of the Supplemental Agreement on its jiart to be 
performed. 
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45. Plaintiff refused to return to work. 

46. Thereupon defendant Board duly served ui>on the 
plaintiff notices of intent to terminate and of termina¬ 
tion of the Prime Contract ami of tlie Supplemental Agree¬ 
ment 

47. Plmntiff failed, neglected, mnitted and refused to 
make written, itemized and duly verifie<l statements of 
claims, as provided by law and by the Prime Contract, 
and failed to seek the remedies i)rovide<l by the Prime 
Contract for alleged claims, including requests for deter¬ 
minations by the Architect and arbitration of Architect’s 
determinations. 

48. By reason of the foregoing, plaintiff’s claims for 
damages have been conclusively cancelled, and in conse¬ 
quence thereof plaindff is not entitle<l to any jmyment 
and may not maintain this action. 

49. In and by the aforesaid Prime Contract and Sup¬ 
plemental Agreement it was provided that the several 
building imits of the said Middle School were to be sub¬ 
stantially completetl on or Is-forc ct^rtain dates, as speci¬ 
fied for each of said building units, and the completion 
of each said building unit on or lH>forc that date was 
expressly made a condition of the 8ai<l Sn])pleinental 
Agreement and a part of the consith-ration for which plain¬ 
tiff was to be paid the price set forth therein; an<l the 
plaintiff agreed to pay certain sums to defendant Board 
as the liquidate<l damages that it would suffer by reason 
of plaintiff’s delay and default. 

50. Plaintiff breachetl the said Prime Contract and 
Supplemental Agreement, and did not have the .said buihl- 
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ing unita subetantially completed on or before the dates 
due for each, and substantial completion was Uiereby rea¬ 
sonably delayed. 

51. By reason of the foregoing, substantial completion 
of the building units comprising Middle School was de¬ 
layed, and defendant Board w.is compelled to and did 
complete said job itself, and to employ the services of 
others in completing the same, and all to its damage in 
the sum of $410,000.00. 

Fob a Sixth Partial Defense to the First, 
Second, Third, Fourth and Sixth Causes of 
Action, Defendant Board Alleges: 

52. It does hereby incorporate and adopt by reference 
all of the allegations set forth in paragraph 21 and 33 
through 40, inclusive, of this answer. 

53. Pursuant to said Supplemental Agreement the plain¬ 
tiff did release the defendant Board from any and aU 
claims or causes of action for damages sustained or in¬ 
curred by the plaintiff prior to the date of the execution 
of said agreement, subject to certain exceptions, limita¬ 
tions and conditions as set forth in said agreement. 

54. Upon information and belief, the claims alleged by 
plaintiff are among the matters of which defendant Board 
was released by plaintiff under the said Supplemental 
Agreement 

For a Seventh Defense to the Fifth Cause of Action : 

55. Defendant Board alleges that in doing the acts 
complained of in the fifUi cause of action of the complaint, 
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it waa duly authorized by, and acteil under the authority 
of the provisions of the Education Law and tlie General 
Municipal Law of the State of New York, and in accord¬ 
ance with the provisions of the aforesaid Prime Contract 
and of the Supplemental Agreement. 

56. Defendant Mars-Normel allegi‘8 that it duly entered 
into a valid agreement with the defendant Board for the 
completion of tlie aforesaid Middle ScJiool, which agree¬ 
ment required defendant Mars-Normel to use certain mate¬ 
rials, tools Md appliances, to Ik* suppli jd by the defend¬ 
ant Board, in the course of said completion work, which ■“ 
agreement together with all plans, specifiiMitions and other 
documents forming a part thereof is incorporated herein 
by reference and made a i)art thereof as though fully set 
forth at length herein, and defendant Mars-Normel begs 
leave to refer to said agreement for all of its terms and 
and provisions as the same niay be produced upon the 
trial of this action. 

57. Defendant Mars-Normel further alleges that upon 
information and belief plaintiff had full notice and knowl¬ 
edge of all the facts and the acts of ilefendant Board in 
advertising and letting after coiiqietitive bidding the said 
completion contract, and the terms and provisions there¬ 
of, of the award of said completion contract to defendant 
Mars-Normel, of defendant Mars-Normel’s use of certain 
materials, tools and appliances provided by and as re- 
quire<l by defendant Board, which the ilefendant Board 
represented to lie in its lawful possession, and neverthe¬ 
less wholly failed and neglected to and refrained from 
making any demand ufjon defendant Mars-Normel for the 
return to plaintiff of any of said materials, tools and ap¬ 
pliances, and from serving any notice n|)on defendant 
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Mars-Normel of any claim that it made to possession of 
My of said materials, tools or appliances, until oommenc- 
mg thu action shortly before defendMt Mars-Nonuel 
substMtially completed its said completion contract, and 
permitted defendant Mars-Normel to use said property, 
and that plaintiff has thereby been guilty of such laches 
as should in equity bar the plaintiff from maintaining this 
fifth cause of action, and has thereby duly ratified Md 
confirmed in aU respects defendant Mars-Nonnel’s use of 
said materials, tools and appliances, and is Uiereby estop- 
p^ to assert said fifth cause of action against defendant 
Mars-Normel. 

Whebefobe, defendMts demand judgment as follows: 

DefendMt Mars-Normel demands judgment dismissing 

the fifth cause of action contained in the complaint herein: 
Md 

Defendant Board demands judgment dismissing each 
cause of action contained in the complaint herein and fur- 
^er demands judgment against the plaintiff upon the 
Fourth Defense by Way of Couuterclaim for the sum of 
$2,131,859.00 with interest thereon from the date of each 
pajment made to plaintiff, as alleged therein, and upon 
the Fifth Defend by Way of Counterclaim for the sum 
of $410,000.00 with interest thereon from March 7 1966' 

Md ’ ’ 

Both defendants demand the costs and disbursements 
of this action. 

Dated: New York, N. Y. 

August 8, 1967. 

Loms F.. Yavweb 
Attorney for Defendants 
Office and P. O. Address 
60 Fast 42nd Street 

, New York, N. Y. 10017 
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PLAINTIFF'S REPLY TO COUNTERCLAIM (Dated 

August 26, 1968) 

- ♦ —, 

(SAME TITLE] 

- —♦ - 

PlaijitilT, by its attorney, Leslie A. Hynes, Esq., for its 
Reply to the counterclaim containwl in the Answer of 
defendajits, alleges: 

As TO THE Fourth Defense and Countkbcijum 

Fibot: Admits tliat on or about March 17, 1964 tlie 
plaintiff and the Board of Education Central School Dis¬ 
trict No, 2 of the Towns of Bedford, New Castle, North 
Castle and Pound liidge (henunafter called the “Board”) 
entered into an agreement in writing (h(*reinaftiT referred 
to as the “Prime Contract”) whereby ])laintifr agree<l to 
furnish the materials and i)erform ^e general construc¬ 
tion and site work for the Btnlfonl Middle School located 
in the Town of Bwlfonl, State of New York as alleged 
in Paragraph “21” of the Answer. Plaintiff refers to said 
agreement and any and all documents incorporated there¬ 
in by reference and all addenda tliereto, and makes the 
same a part hereto with the same force end effect as 
though fully set forth at length herein for the exact terms 
and conditions of the Priim* (%)ntrm*t. Plaintiff Is gs leave 
to refer to the same at the trial of this action. 

Second: Admits the allegations state<l and containe<i 
in Paragraph “22” of the Answer. 

Third: Denies each ami every allegation statisl and 
containml in Paragraph “2:i” of tlic Answer. Plaintiff 
'*egs leave to refer to Section 100(1) of the General Mu¬ 
nicipal I,aw, Se<-tion 251:1 of the New York Education 
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Iaw and ^tion 15 of the New York Public Works Law 
at the trial of this action for their exact terms. 

^ allegation stated and 

contained in Paragraph “24” of the Answer. 

Futh: Admts the allegations stated and contained in 
Paragraph “25” of the Answer, except plaintiff begs 

the opinion of Judge McLean dated Jufy 
o, is#67 for its exact language. 

Sixth: Admits the allegations stated and contained in 
Paragraph ‘126” of the Answer except plaintiff begs leave 

Julv dated 

July 6, 1967 for its exact language. 

Skv^th: Plaintiff refers to the opinion of Judge Mc- 
W dated July 6. 1967 and makes the same a part hereof 
mth the same force and effect as tliough fully set forth 
at length herem. For the exact language, finding.s and 
conclusions of said order plaintiff begs leave to rffer to 
the same at ^e trial of this action. Except as hereto, 
fore specifically admitted, plaintiff denies each and every 
^legation stated and contained in Paragraph “27” of the 

Eighth : Denies each and every other allegation stated 
and contained in Paragraph “28” of the Answer. 

NiKra: Admits that plaintiff received payments from 
d^enclMt Board in the sum of $2,120,756.91 from on or 
about Apnl 29, 1964 to on or about February 14, 1966 
DeniM each and every other allegation stated and 
tamed in Paragraph “29” of the Answer. 
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Tekth: Denies each and every allegation stated and 
contained in Paragraph “30” of the Answer. 

Eleventh: Denies each and every allegation 8tat«>d aiul 
contained in Paragraph “.31” of the Answer. 

Aa TO THE Fifth Defense a.vu Counterclaim 

Twelfth: Plaintiff re|>eats anu realleges eacli and 
every answer and denial stat.nl and contained in Para¬ 
graph “First” hereof with the same force and effect as 
though set forth at length herein. 

Thirteenth: Admits that plaintiff received payments 
in the sum of $2,120,756.91 from the defendant Board. 
Denies each and every other allegation state<l and con¬ 
tained in Paragraph “3” of tl.'i- Answer. • 

Fourteenth: Plaintiff refers to the Prime Contract 
and any and aU documents incoqiorated therein by refer¬ 
ence and all aildeaida thereto, including the General Con¬ 
ditions, and makes-the same a part hereof witli the same 
force and effect as though fully set forth at length herein. 
For the exact terms and conditions of the Prime Contract 
plaintiff begs leave to refer to Uie same at the trial of 
this action. Except as heretofore specifically admitted, 
plmntiff denies each and every allegation statc<i and con¬ 
tained in Paragraph “34” of the Answer. 

Fifteenth: ^.dmits that plaintiff commence<l work on 
the construction of the Bedford Middle School subsequent 
to executing the Prime Contract. Denies each and every 
other allegation stated and contained in Paragraph “35” 
of the Answer. 
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Sixteenth : Denies each and every allegation stated 
and contained in Paragraph “36” of the Answer. 

Sev^.hteenth : Admits that plaintiff received a pur¬ 
ported notice of intention to terminate. Denies each and 
every other allegation stated and contained in Paragraph 
“37” of the Answer. 

Eiohteenth: Admits tliat on or about March 23, 1965 
plaintiff and defendant entered into an agreement. Plain¬ 
tiff begs leave to refer to said agreement for all of its 
terms and provisions an*', makes the same a part hereto 
with the same force and effect as though fully set forth 
at leng^ herein. Denies each and every other allegation 
stated and contained in Paragraphs “38” through “10” 
of the Answer. 

Nineteenth: Denies each and every allegation stated 
and contained in Paragraph “41” of the Answer. Plain¬ 
tiff begs leave to refer to Section 3813 of the New York 
Education Law at the trial of this action for its exact 
terms. 

Twentieth: Denies each and every allegation stated 
and contained in Paragraphs “42” tlirough “45” of the 
Answer. 

Twenty-Fibst; Admits that defendant Board served 
upon plaintiff a purjiorted notice of intent to terminate 
and of termination of the Prime Contract and tlie Agree¬ 
ment dateil on or about March 23, 1965. Denies each and 
every other allegation stati'd and contained in Paragraph 
“46” of the Answer. 
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Twenty-Second: Denies each and every allegation 
"tated and contained in Paragraphs “47” and “48” of the 
Ajiswer. 

Twenty-Third: PiaintiflF refers to the Prime Contract 
and the Agreement for all of their terms and provisions 
and makes the same a part hereof with the same force and 
effect as though fully set forth at length herein. Kxcep^ 
as heretofore specifically admitted, plaintiff denies each 
and every allegation stated and contained in Parairrai)h 
“49” of the Answer. 

Twenty-Fourth: Denies each and every allegation 
stated and contained in Paragraphs “50” and “51” of the 
Answer. 


As AND FOR A FiEST DeFENSE TO 
Counterclaims of Defendants 

Twenty-Fifth: That the agreement entered into on 
or about March 23, 1965 between plaintiff and defendant 
Board grew out of and became an integral part of the 
Prime Contrac., having no independent existence. 


Twenty-Sixth : That by reason of the order of Judge 
McLean entered on July 6, 1967 holding the Prime Con¬ 
tract to be illegal and void, the agreement dated on or 
about March 23, 1965 is also illegal and void. 

As AND FOR a Second Defense to 
C oUNTEaCLAIMS OF DEFENDANTS 

Twenty-Seventh : That prior to the execution of the 
Prime Contract by plaintiff, defendant Board fraudulently 
and knowingly represented to and advised plaintiff that 
the Prime Contract the method in which it was let 
complied with all applicable laws of the State of New York 
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and would, when executed, be a valid and legally binding 
contract. 

Twentt-Eiuhth : That plaintiff, relying on the truth 
of these representations, and believing them to be true, 
entered into the Prime Contract with the defendant Board. 

Twenty-Ninth; That by order dated July 6, 1967 
Judge McLean held that the Prime Contract was not let 
to plaintiff in accordance with the competitive bidding re¬ 
quirements of Section 103(1) of the General Municipal 
Law of the State of New York and was, therefore, void. 
Plaintiff begs leave to refer to the order of Judge McLean 
at the trial of this action for its exact language. 

Thibtieth: That by reason of the above facts plaintiff 
sustained damages in the sum of $2,762,379.04, no part of 
which has been paid, although duly demanded, except the 
sum of $2,120,756.91, leaving a balance due and owing of 
$641,622.13. 

As AND FOB A TbIRD DeFENSE TO 
COUNTEBCLAIKS OF DEFENDANTS 

Twenty-Fibst; That prior to the execution of the 
Prime Contract by plaintiff, defendant Board fraudulently 
and knowingly represented to and advised plaintiff that 
the Prime Contract and the method in which it was let 
complied with all applicable laws of the State of New York 
and would, when executed, be a valid and legally binding 
contract. 


Thirty-Second: That plaintiff, relying on the truth of 
these representations, and believing them to be true, en¬ 
tered into the Prime Contract with the defendant Board. 





44a 

Reply 

Thibtv-Thibd: That by order dated July 6, 19fi7 Judge 
McLean held that the Prime Contract was not let to plain¬ 
tiff in accordance with the competitive bidding require¬ 
ments of Section 103(1) of the General Municipal Law of 
the State of New York and was, therefore, void. Plaintiff 
begs leave to refer to the order of Judge McLean at the 
trial of this action for its exact language. 

Thirtt-Fouhth : That by reason of its acts and con¬ 
duct defendant Board is estopped from anserting that the 
Prime Contract is void and unenforceable. 

As AKD FOB A FoUBTH DbfEXSR TO 
CoUNTEBCLAIMS OF DEFENDANTS 

Thibtv-Fifth : That the the contract entered into be¬ 
tween defendant Board and defendant Mars-Normel. as 
alleged in Paragraph “14” of the Answer is void and was 
not let in accordance with the laws of the State of New 
York. 

Whebefobe, plaintiff demands judgment dismissing the 
counterelaims of defendants and granting judgment to 
plaintiff, together with the costs of this action. 

Dated: Nev/ York, New York 
August 26, 1968 

Leslie A. Hynes 
Attorney ; .ir Plaintiff 
Office & P. O. Address 
50 Broadway 
New York, N. Y. 10004 





PLAINTIFF BOARD OF FOUCATION'S COMPLAINT 
(Dated March 10, 1969) 


UNITED STATES DISTRICT COURT 
SOUIHERN DISTRICT OP NEW YORK 


THE BOARD OP EDUCATION, 

CENTRAL SCHOOL DISTRICT NO. 2, 
OP THE TOWNS OF BEDPORD, 

NW CASTLE, NORTH CASTLE 
AND POUND RIDGE, 

Plaintiff, 

-against- 

AETNA CASUALTY & SURETY CO., 

Defendant. 


Plaintiff, by its attorney, Louis E. 
Yavner, Esq., for its complaint, respectfully allege 
as follows: 

1. That at all the tiroes hereinafter 
mentioned, plaintiff was and still is a corporation 
organized and existing under and by virtue of the 
Education Law of the State of New Yorh, having the 
management and control of the public schools of 
Central School District No. 2, Towns of Bedford, 

New Castle, Pound Ridge and North Castle, with the 
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right to make contracts and to sue and be r.ued. 

2. Upon information and belief, at all 
•the times hereinafter mentioned defendants AETNA 
CASUALTY & SURETY CO. (hereinafter referred to as 
"AETNA") was and still is a corporation duly organ¬ 
ized and existing under the laws of the State of 
Connecticut, with its principal place of business 

m Pearl Street, Hartford, Connecticut. 

3. On or about February 21, 1968, plain¬ 
tiff commenced an action against defendant herein 

in the Supreme Court of the State of New York,County 
of Westchester. 

4. Subsequent thereto, and on or about 
March 21, 1968, defendant filed with the Clerk of 
the District Court herein a verified petition and 
bond praying for the removal, for all purposes, of 
the above-entitled action from the Supreme Court of 
the State of New York to the United States District 
Court for the Southern District of New York. 

5. The matter in controversy, exclusive 
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of Interest and costs> exceeds $10,000 and is be¬ 
tween citizens of different states and the jurisdiction 
of this action thereby arises under Title 28, U.S.C., 
as amended, all as alleged in the aforesaid removal 
petition. 

6, Heretofore and on or about March 17, 
1964, plaintiff entered into a contract with one 
Fabrizio & Martin, Incorporated (htreinafter referred 
to as "Contractor"), wherein amd wherry, in consider¬ 
ation of the sum of $2,484,400.00, the Contractor 
agreed to furnish the materials and perform the gen¬ 
eral construction amd site work for, the Bedford Mid¬ 
dle School, located in the Town of Bedford, County 

of Westchester, State of New York, according to the 
plans, specifications, addenda, and supplements pro¬ 
vided for therein. Plaintiff incorporates said con¬ 
tract by reference herein and begs leave to refer to 
all the terms and conditions of said contract as the 
same may appear at the trial of this action. 

7. The said Contractor, as principal. 
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and the defendant AETNA herein, as surety, for a 
good and valuable consideration, duly made, executed 
and delivered to plaintiff - performance bond dated 
March 17, 1964, for the purposes of insuring the 
due performance of the said construction contract. 
Annexed hereto and made a part hereof as Exhibit "A” 
is a copy of said bond. 

8. Thereafter, the Contractor entered 
upon the performance of the said contract and in the 
course of said performance, certain disputes and 
differences arose between the Contractor and plain¬ 
tiff which would warrant the termination of the said 
contract by plaintiff because of the breach thereof 
by the Contractor, 

9. In an endeavor to resolve said dis¬ 
putes and differences, on or about March 23, 1965, 
a Supplemental Agreement was entered into by and 
between the plaintiff and the Contractor wherein, 
among other things, it was agreed that the Contractor 
would promptly resume performance of the work called 
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for under the aforesaid contract; that the dates 
of completion required as to various building units 
would be extended to certain fixed dates; and that 
the Contractor would pay a fixed sum for liquidated 
damages if it did not complete the contract within 
the new prescribed dates. Plaintiff incorporates 
said Supplemental Agreement by reference herein and 
begs leave to refer to all the terms and conditions 
of same as they may appear at the trial of this 
action. 

10. Said Supplemental Agreement further 
provides as follows: 

"This Supplemental Agreement shall 
not be effective unless it is duly agreed 
to, executed and acknowledged by the 
Surety." 

11. Defendant duly agreed to, executed 
and acknowledged the said Supplemental Agreement at 
the foot thereof, after the following words: 

" SURETY COMPANY C<»<SENT 

As required by the Contract, the 
Contractor has furnished a Performance 
Bond on which the Aetna Casualty and 
Surety Comp 2 uiy is the Surety, which bond 
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is dated March 17, 1964. The Surety 
consents to the foregoing Supplementary 
Agreement, and agrees that it is, by 
reference, made a part of said Bond and 
that the Surety's obligations under said 
Bond shall apply ^-o the provisions of 
this Supplementary Agreement as well as 
to the provisions of the Contract, The 
Surety acknowledges that it has been 
kept informed of the disputes heretofore 
had between the Board and the Contractoi 
and that it is bound by the settlement 
of said disputes contained in this Sup¬ 
plementary Agreement." 

12. T^iereupon, the Contractor resumed 
its work pursuant to the said Contract and Supple¬ 
mental Agreement. 

13. Thereafter and in or about March, 
1966, the Contractor refused to continue performance 
pursuant to the said Contract emd Supplemental Agree¬ 
ment. 


14. As a result thereof, plaintiff duly 
held the Contractor in default of said Contract and 
Supplemental Agreement and duly notified defendant 
AETNA of said default. 

15, Plaintiff further duly demanded that 
defendant AETNA, in accordzmce with the terms of its 
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performance bond (annexed hereto as Exhibit "A"), 
promptly remedy the said default, or, promptly make 
arreuigements to complete the job pursuant to the 
terms and conditions of the said Contract euid Supple¬ 
mental Agreement, and to otherwise comply with its 
performance bond. 

16. Upon the failure of defend 2 uit AETNA 
to ccxnply with the aforesaid demand, plaintiff duly 
entered into contracts with other contractors to 
perform the unfinished portions of work necessary 

to complete the Bedford Middle School. The said 
school was thereafter completed and accepted by plain¬ 
tiff BOARD OF EDUCATION. 

17. By reason of the foregoing, plaintiff 
incurred certain extra and additional costs and ex¬ 
penses, and sustained delay damages in connection 
with the completion of construction of the said Bed¬ 
ford Middle School, and is further entitled to liqui¬ 
dated deunages pursuant to the aforesaid Supplemental 
Agreement, amounting in all to the sum of $520,000. 

16. There is now justly due and owing to 


4 
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the plaintiff from defendant surety company the said 
sum of $520,000 for the damages sustained by plain- 
tiff, as aforesaid, with appropriate interest thereon, 
no part of which has been paid although duly demanded. 

WHEREFORE, judgment is demanded in the 
sum of $520,000, together with appropriate interest 
thereon, and the costs and disbursements of this 
action, and for such other emd further relief as to 
this Court may seem just and proper. 


s / Louis E. Yavner __ 

LOUIS E. YAVNER 
Attorney for Plaintiff 
Office and P. 0. Address 
60 East 42nd Street 
New York, New York 10017 

Telephone: YUkon 6-2255 


(Duly verified by Sheldon V. Burman, 
Attorney, Associated with Louis E. 
Yavner on March 10, 1969) 
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EXHIBIT A - PERFORMANCE BOND ANNEXED TO FOREGOING COMPLAINT 



*Thc yEfna Casualty and Surety Company 


Hartford 15, Conructicut 


BONO NO. 


PERFORMANCE BOND 


KNOW ALL MEN BY THESE PRESENTS: 


That 


IWCORP QSAl!to. wf P « BO x 67 » 3 fl .^--R_PQSt Roaa^ Cann<>r>L1 mf. 

IHm InMrt Nw nmn «ddrc«. ar Itgal l.ll. .1 ThTconUsTtZ i .. » 


• . J> 


^ Principal, hereinafter called Contractor, and THE iCTNA CASUALTY AND SURETY COMPANY, as Surety, 
hereinafter called Surety, are held and firmly bound unt o-BQARD OF EDUCATION. CENTRA!. SPHonT. nTr.TPxm* 


i P j:- ^ a..l 30 Main fftrggt. Moun t yisco^ New YpH t 


MMcn ItM namm and addtatt at lagal at lha Oww) 

Obligee, hereinafter called Owner, in the amount of_____ 


j - miON FO UR HUNDRE D EIGHTI-NIIE TH015AND FOUR HUNDRED AND NQ ^OOth^ 9./.AQ./.ry> nf> 

Of iK# OAvmiBnf _tai * ^^^'*"* 


or the payrnpt w^reof (^tractor and Surety bind themselves, their heirs, executors, administretors, successors and 
swgns, jointly and severally, firmly by tnese presents. >. *utcessors ana 


WHEREAS, Contractor has by written agreenr>ent dated Mar ch 17 j IQ6 4 


for-^finataL.c on a l j :uct l Qn .afld^ ltfl for fchn 


|n accordance with drawings and specifications prepared bv-Ihfl ^chlteeta Co^^«Mratlve,C>«.h^^Hf>^ __ , 


M , .• . fHara mart tuH name and lilla) 

■ehich contract is by reference made a part hereof, and is hereinafter referred to as the Contract. 


f 





I 
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Exhibit A - 


Performance Bond Annexed to Foregoing Complaint 


the condition Of THIS OILICATION ii 


O' •««.n*ion of 


Ihertunder Owner Kivtng performed Owner's obligelioni 

‘be Surety mey promptly remedy the default. oTU^Th 

liorls’ Con‘'*o» « -CCOrd^Ke with it. terms end condi- 

ss's'sc-sssi-ss 


^^dl*m^ies^o^‘^^hKh thc*^^ ‘T* includrnVmlJrVcom 


Signed and sealed this 
In the presence of: 


executor,. ,dmm,»trators or succcssors^f <w! 


-17th 


-day of_March. 



-EABSKX! *JkJiAaiI2LJn;coiffQR ATm 

J _^ y" 

L- ^ 


A D. 19_64.. 
--(Seal) 


/^ - XV- 


THE /tTN A CAS UAI.TY AND SURETY COMI ANY 


a7a “rii ^''* '"H'lol# of Archil, ett 



?cVo.a}- '"WS-A. 


Atte 


c* A c andTc&d:^- recent. 

State .of New. York(jhoEias P. Moyna) • rcp,,) 

cA, y 

Ri • 8*1/fcn4' Am*. - _a. c* _ _ . a / • ■ _ 


^'isidont Assistant SocrctaryG^ulia laldoch 


;a 

ri i t ^,.:iv*f 1 I 11 \ II 


✓/ 
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t jncJ !»>• Mny one of said Resident Vice Presi^nM I" / ** o * bond, ...rogniiance, or conditionj| undcrcalcing, and all such insiruments 

fits .haU be a. ».|.d and bindiog uSi T ^ ‘"y P‘»*an named below aa one of taid Rcaicieiit Asiiacanc Seere* 

g -poo the Comp«,y „ .f the um^ had been a.gned by Preaiden, ^ da|y ^aled atnl attested: 


Exhibit A - Performance Bond Annexed to Foregoing Complaint 


k 

IC 


orncy and Certificate of Autiiority of Resident Vice Presidents and Resilient Assistant Sc 


icr'ctarics. H 


KNOW ALL MEN BY THESE PKESENTe -n ta vr. ^ , 

Slate »l Cenneetieut and havine its prinein^l «ir. • •”J Surely Comfuny, a roriioraiioii organized under tlik lav.i'of 

follotting resident officers, with business addrrc« i^\ ^ i of Coniicccicur, by in duly aiiihori7''d officer, does hereby appoint; 

President to sign and ciccuu on jcjtriction, and does grant full power and authority to eacli 


[eshlcnt^ice President to sign and ciecuu on in hlhai7*^*^r< . b»it w^hout territorial rcjtriction, and d .,- ---- 

reognifjoees, contracts of indemnity, or whtinf»« «hr • ^ ^ Resident Assistant Secretary to seal and attest on its behalf, any and all bohdsj 

gned hy any one of said Resident Vice PmiArn,. JF* I"j •*"**“'* ® J bond, .^rogniiance, or conditional undcrcalcing, and all auch iniirumcncs 


BCSIDKKr Tier rBCSIOENTl 

E. 17* Ellison 
H. F* Olalley 
Jeraes P, Quinn 
Harry J. Warner;. 
Joseph Eturaspe 
Joseph F, Piacenza 
[Korris Sandberg 
Sidney Iferitz, Jr. 
Id. Blush 
Julia Klldosher 
■C. K. PicitiUo 
_Al bert Davis 
iThomas P. Koyna 


MMStOam ASSUTAMT SBCBBTABIO 

E. W. Ellison 
H. F. O'Malley 
James P. Quinn 
Harry J. Warner 
Joseph Eturaspe 
Joseph F, Piacenza • 
Morris Sandberg 
Sidney Moritz, Jr, 

D. Blush 
Julia Klldosher 
C. M. Piciullo 
Albert Davis 
Thomas P, Moyna 


busncss adobku 
■ New York, New York 




Ananwrs-m Fact, and ‘PP*'"* Rrtidane Vita Praiidmn, Rrsidcni Asiiiiam Srcrrtariri 

J^n with •h. Campany'a wm. and Wal with tK* •‘*•*'•'7 « Hi* rernficaer of ouihciy n a, p„,c,.b.’ 

r«o*n.ianrr nr cndilwnaj undmakinfc «m 1 an, nf aafd flwVT rSi"j .7 mdamnwr, and Mha, wriiint> ebl.catorz m iKe nature of a 

and avekaruir goren him. ^ a at Uia Uaacd of Durctara ouf at any iimt rcniovt any auch appainua and reveka iha power 


aalJ ond brndm, upon i^ko Company wkan (a) tigned by ebrpn^l «, , V e, ^ifdeTroTl^^a R TT V^’ "^®*"'""*** " underi.ikine ,h..!l ba 

mdiralt of authorrry of toch Revdet vko PreJdeni,^ duly ailewed and JaW wiib Z ^ porauant lo the power prewr.bed in the 

P**'**-"* «C ibe poaaor preac/dwd in the cliiifitoie of ‘a*'* ^ a Socretary a.- AaaiKanr Secretary or by a Rea.drnt 

TLla g*- A _ _ V '* 


Tk* »-. ^ A J . «• wMiKscrz »e auinoricy. 

■a...,: uri, .VSS Ju, ”|S3 w“ia"i .Cu.hl?u jiMw!! ar .a. b-. J 


aiatMi Settalariei or Aicamoyi in l^ far puri^ aniy af oaoritMTlnd ave«m7^da7i!d‘un!^VI"‘""‘j ^*'1.*** *'*'*“"*'"1***’'^'"' P R'a-’ 

auch power af aiiarney ar ctrtificata boarin, a^facabmla Manatura ar fariimiU “aaaT^n^ ^ j‘L *j** •W'Saiory in the nature thereof. 

by AKh focaimrk aaviMuro arid faeaimda aaW d5l b. ..iJ -■ c,l ‘7 ond any auch ,.ow.r .0 

II ■ atlackad. ^ “P*» t-ampany m th. /uiura anik ttapoci to any band or undertaking 


J?' Company h*. caused this instrument to be signed by in 

«<o»j,>„.u..Jmb.h«.ttiaUBd.d.i. 19 th d.yof February ,A.D,1 rI4 


Secretar;y 


Tht j^tna Casualty and Surety Company, 


V ■ 


ONLY COPY AVAILABLE 
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ConnMiicut, County of HaitfortI—«: 

>nihi. 19th doy of February , A. D.. 19 6i»., bcfor. m. perK,n.lly c.m. D, N. CAGE 

» !• mt known, who, being by m« duly iworn, did depose and say: that he is Secretary of 

M snd Surtly Company, th, corporation described in snd which e.eeuted the above instrument; that he know, the seal of s-sid cor- 

aT ‘u , *» *uch corporate seal; that is was so alTtaed by authority of his olTice under the bylaws of said eorpo- 

id dial ha signed htt name tberotob/bko authority. 

// NoUfy Public. ^ 


Vai... 


Mf CoBmiMloA EipIrM Mar. llTlO 


66 


CEkTlFlCATE 

DBnvi-roTn^ Secretary /Ema CuiuJty and Sure y Company, a stock corporation of the State o Connecticut, 

REDY CERTIFY that the foregoL.g and attached Power of Atton.ry and Ccr ificate of Authority remains in full force and has not been 
and furthermore, that Article IV I ections 9 and 11, of the By-Law, of the Co .pany, and the Resolution of ti.e Board of D-.-ectors, as set 
the Csrtincaie of Authority, arc now n force. 

gnad and Scaled at the Home Oflici of the Company, in the City of Hartford, 2>i.ic of Connecticut. 

Maroh 





On this 


day of 

• I® » before me personally appeared 
to me known, who, being by me duly aworn, deposes and says! 
; that be is the 

-.. j she eorporatior. described in and which ciecutcd the within 

laid corporation; that the seal afTued to said instrument ia such corporate Kal; iliat it was so 

lka>^i-.*J •• . a ttr t 


I 

, ’ That he rcaidca 

^•^FABiaZIO fc K^TIN INCORr>ORATL*D 

aJs'Jad'l^ , J ^ forporation; that she seal afTiied to said instrument u sacn corpora 

** . Diteciota of said coipeiation, and that lie signed hu name thereto b/ like order. 


^WNOPAL'S ACKNOWLEDGMENT-IP INDIVIDUAL OR FI-iM 


w: 


Stotn of New York, Cnuoty of 

^ ^ *■ , 19 , before me pcrstmally appeared 

• to me lusosvn to be (cbe individual) (one of the firm of 
■. • ) ^tacribed in and who emcuicd iho widda iaatrumcat, and 

he thaitHpon duly acVnowladged •• me tbai ba ameumd the aama (aa tha act and deed of said firm). 
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SURETY OOMPANyS ACKNOV7LEDGMENT 

I 

Saci of New York, Countjr of 


m 


Ob titu 


17 th 


Thomas 


Ajr of March 
P. Mojna 


• 1^64 • nw pmonally appeared 

•TL L 4 . u V t M r.— »•«>“« l>eingby me duly iwom, deposei and wyi: 

•« i, , V r "•’* i k. b. v„ p,.bj.« .f 

Tn- “ »•« «b« ml affixed co taid instrument u such corporate seal; that it was so affixed by order of 

• •*“* *“ •'«"«* bi» name thereto like order; that the Itabilitiet of Mid rarporation 

'Um ifthTsIm of S of solvency and of its sufficiency as surety or guarantor, pursuant to the Insurance 

• j t L . *^**'/*Jt tad the Acta aoundatory thereof and supplemental thereto, and that such certi£eau has not been 

iwokad; that ha u acquaintad with Julia Kildosher ,«/ know$ him to be a 

Ra^ A MlwanrSacitt^ of s^ corporation; ^at the signature of Mid ilesldent AuUunt Secretary subsaibed to the Mid 

«* ^.*bo ga ouiy hmidwntmg of the said Resident Assistant Secretary and was thereto subseAed by lika order of the 

aaia Board of Dicacaon and in the pccaence of him, the said Resident Vice-President. ^ 

l«>7-AI.Tw“c'i“"‘ 

»c,l 


• £jc,»uts Mciti 30, lOus' 




THE ^NA CASUALTY AND SURETY C 0 >PANY, HARTFORD, CONNECTICUT 
FINANCIAL STATElffiNT AS OF DECEI-IBER .31, I962 
AS FILED IfITH THE INSURANCE DEPT'T. OF THE STATE OF mi YORK 


ASSETS 


hand and In banks 
States 

Brnmont obligations 

[ bonds 

or The Standard lire 
urance Con^ianjr 
stocks 
state 
balances 

snt incooo due and 

3 d 

Issets 


Ltted Assets 


CAPITAL STOCK $24 500 000 

LIABILITIES 


$ 40 005 630 Unearned prendum reserve 

•loss and loss expense reserve 
Tax reseinre 

Rotirem-nt alloi/onco fund 
Other liabilities 
Reserve for reinsurance in 
companies not authorized 
in Nci» York 
.Total L abilities 


22 964 918 
477 205 188 

18 815 367 
224 940 339 

1 872 027 

64 303 778 


$201 389 56 ? 
342 840 960 
16 503 211 
9 840 000 
22 370 850 


» 6 530 45 9 
$599 475 055 


5 276 706 

7 290 636 Capital $ 24 500 000 

Surplus 129 329 772 

Contingt ncy reserve 109 4A9 762 

__ Surplus to policyholders 

$862 754 589 Total 


^2 754 589 


^ ^ “‘® ®*’' deposit with public authorities, as 
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DEFENDANT'S ANSWER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE BOARD OF EDUCATION CENTRAL SCHOOL 
DISTRICT NO, 2, OF THE TOWNS OF BEDFORD, 
NEW CASTLE, NORTH CASTLE and POUND RIDGE, 

Plaintiff, 


-against- 

AETNA CASUALTY AND SURETY CO,, 

Defend 2 mt, 


Defendant, by its attorneys, MAX E, GREEN¬ 
BERG, TRAYMAN, HARRIS, CANTOR, REISS & BLASKY, for 
its answer to the complaint, respectfully alleges as 
follows: 

1, Admits the allegations contained in 
Paragraphs "I", "2", "3", and "S" of the Com¬ 
plaint, 

2, With respect to the allegation con¬ 
tained in Paragraph "6" of the Complaint, admits that 
on or about March 17, 1964, plaintiff and Fabrizio 
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and Martin, Incorporated (hereinafter referred to 
as 'Tabrizio") entered into an agreement for the 
furnishing of materiol and oerforming the general 
construction and site work for the Bedford Middle 
School and specifically denies that said contract 
was a valid contract and further alleges that said 
contract was judicially declared illegal and void. 

With respect to the allegations con¬ 
tained in Paragraph "7" of the Complaint, admits 
that Fabrizio and Martin, Incorporated, as principal 
and defendant as surety made, executed and delivered 
to plaintiff a performance bond dated March 17, 1964 
and defendant incorporates said bond and all docu¬ 
ments referred to therein with the same force and 
effect as though fully set forth at length herein. 
For the exact terms and conditions of said bond 
defendant begs leave to refer to the same at the 
trial of this action. Except as admitted, defendant 
denies each and every other allegation contained in 
Paragraph "7" of the Complaint and specifically 
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denies that there was good and valuable consideration 

for said performance bond and specifically denies that 
said bond is valid. 

4. Upon information and belief denies 
each and every allegation contained in Paragraph ''8" 
of the Complaint. 

5. With respect to the allegations con¬ 
tained in Paragraph "g", "lO" and "ll" admits, upon 
information and belief that on or about March 23, 

1965, a Supplemental Agreement was entered into by 
and between plaintiff and FABRIZIO, that defendant 
executed said agreement and defendant begs leave to 
refer to the terms and conditions contained therein 
as though fully set forth at length herein. Defend¬ 
ant specifically denies that said Supplemental Agree¬ 
ment was valid and further alleges that same was 
declared judicially illegal and void. Except as 
heretofore specifically admitted, defendant denies 
each and every other allegation contained in Para¬ 
graphs "g". "lO" and "11- of the complaint. 





59a 


6, With respect to the allegations con¬ 
tained in Paragraphs "12'', "13" and "14", admits 
upon information and belief that FABRIZIO continued 

in the performance of its illegal contract with plain¬ 
tiff until on or about March, 1966 when upon informa¬ 
tion and belief Fabrizio ceased performance emd plain¬ 
tiff notified defendant of its contention that Fabrizio 
was in default. In all other respects said allega¬ 
tions are denied. 

7, Denies each auid every allegation con¬ 
tained in Paragraphs "15", "16”, ”17" and ”18" of 
the Complaint. 

AS AND FOR A FIRST COMPLETE AFFIRMATIVE 

DEFENSE TO THE COMPLAINT, AETNA CASUALTY 

AND SURETY COMPANY ALLEGES; _ 

8, That this action arose out of a bond 
in the sura of $2,489,400.00 executed by defendant 

as surety and FABRIZIO & MARTIN INCORPORATED ("Fabri¬ 
zio''), as principal and delivered to plaintiff Board 
of Education, as obligee, conditioned for the per¬ 
formance by FABRIEIO of a contract with the plain¬ 
tiff for the general construction and site work for 
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the Middle School, Bedford, New York. 

9, That prior to the coniraenceinent of 

this action. PABRIZIO instituted an action in the 

United States District Court, Southern District of 

New York. 66 Civ. 2935 against the plaintiff herein 

for damages arising out of the breach of contract 

alleged in Paragraph -6" of this Complaint bearing 

the following caption: 

UNITED STATES DISTRICT COURT FOR 
TOE SOUTHERN DISTRICT OF NEW YORK 


TABRIZ10 & MARTIN, INCORPORATED, 


-against- 


Plaintiff, 


66 Civ. 


®°^tion central school 

^TRICT No. 2 of the TOWNS OF BEDFORD, 

MADc north castle and POUND RIDGE, 

mars associates, INC. and NORMEL CON¬ 
STRUCTION CORP. OF NEW ROCHELLE, a joint 
venture, 

Defendants. 


10. That thereafter plaintiff Board of 
Education moved to stay the action pending arbitra¬ 
tion pursuant to the terms of the contract. 




2935 
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That said motion came on to be regu¬ 
larly heard before Judge Edward C. McLean, U.S.D.C.J. 
who thereafter set the matter down for a hearing on 
the question of the valiaity of the underlying contract 
alleged in Paragraph "6" of the Complaint. That the 
issue thereon was duly tried on June 26th and June 
27, 1967. 

That Judge McLean, in his decision 
dated July 6, 1967, upon the evidence adduced at the 
hearing, found the facts to be as follows: 

(a) In November, 1963, the Board of Edu¬ 
cation published a notice inviting bids for 
the construction of the school. Bidding docu¬ 
ments, including plans euid specifications of 
the School, were made available to bidders. 

Bids were to be submitted by December 19, 1963, 
but this date was extended to January 7, 1964. 

(b) There were six bidders for the con¬ 
tract for general construction and site work. 

Of these, the three lowest were the following: 
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Contractor Base Bid 

Rand Construction Co. $2,276,800.00 

Fabrizio & Martin, Inc. . 2,326,900.00 

Walter A. Stanley Construction 

. 2,549,000.00 

(c) On January 22, 1964, the Board of 
Education awarded the general construction and 
site work contract to Rand Construction Co., 
the low bidder. 

(d) On February 5, 1964, Rand Construc¬ 
tion Co. notified the Board that it withdrew 
its bid because it had discovered that it had 
made a mathematical error and the Board con¬ 
sented to this withdrawal. 

(e) The next lowest bidder was F ab rizio 
& Martin, Incorporated who had notified the 
Board in January 9, 1964 that it had made an 
®t'tor and that its base bid should have been 
§2,498,000.00 instead of $2,326,900.00 a dif- 

$171,000.00 and further asked per¬ 
mission to correct the error or withdraw its 


bid. 
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(f) The Board negotiated with Pabrizio 
for the elimination of §171,COO.00 worth or 
work from the contract. 

(g) On February 20, 1964, the Board 
awarded the contract for general construction 
and site work to Pabrizio at its bid figures. 

(h) On March 17, 1964, Pabrizio and the 
Board signed a formal construction contract 
for the general construction and site work and 
simultaneously therewith signed another docu¬ 
ment entitled "Change Order", incorporating 
the previously agreed upon eliminated items 

of wor)c, resulting in a savings to Pabrizio of 
§171,000.00, the amount of Fabrizio's error 
in its bid. 

(i) The original plans and specifications 
dated November 7, 1963, upon the basis of which 
the contractors filed their original bids, were 
approved by the State Education Department. The 
new drawings attached to the change order of 
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March 17, 1964, which changed the£.e plans in 
c®^tain respects were not submitted to the 
State Education Department for approval before 
June, 1967. 

(j) The Board did not request other con¬ 
tractors to bid upon the work as modified by 
the change order of March 17, 1964, nor were 
other contractors ever advised that the plans 
and specifications had been changed in these 
respects." 

That Judge McLean in his decision 
dated July 6, 1967 held that the contract awarded 
to Fabrizio was not awarded in compliance with Sec¬ 
tion 103(i) rf the General Municipal Law and under 
controlling decisions, was illegal and void. 

14. That said decisions holding the 
contract illegal and void was rendered on the merits 
and was a final determination herein upon the same 
contract and upon all the issues upon which the 
complaint herein is founded. 
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^5. That by reason of the premises it 
is res judicata that the contract which forms the 
basis of plaintiff’s claim is illegal and void. 

16. That by reason of the premises the 
bond is void and of no effect. 

AS AND FOR A SECOND COMPLETE AFFIRMATIVE 

DEFENSE TO THE COMPLAINT, DEFENDANT AETNA 

casualty and surety company AT.T.wnES; 

17. Defendant repeats, reiterates and re¬ 
alleges each and every allegation contained in para¬ 
graphs marked "8", "9", "10", "11", "12", "13", "14", 

15, 16 hereof with the same force and effect as 

though fully set forth at length herein. 

18. That thereafter. Judge Sylvester J. 
Ryan, U.S.D.C.J. in deciding a subsequent motion in 
the same action, brought by plaintiff Board of Edu¬ 
cation, granted summary judgment dismissing Fabrizio's 
complaint, confirming Judge McLean's holding declar¬ 
ing the contract illegal and void and stated as fol¬ 
lows in Fabrizio & Martin. Incorporated v. The Board 


290 F. 
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Supp. 945, at page 952: 

"We agree with Judge McLean that New 
York Law and the undisputed facts 
*^ictated the holding that the contract 
was null emd void." 

19. That Judge Ryan further held in his 
decision that the supplemental agreement depended for 
its existence on the continued validity of the prime 
contract and that by reason of the prime contract 
being Illegal and void, the supplemental agreement 
falls. 

20. That said decision and judgment dis¬ 
missing the complaint and holding the contract and 
supplemental agreement illegal and void was rendered 
on the merits and was a final determination herein 
upon the same contract and upon all the Issues upon 
which the complaint herein is founded. 

21. That by reason of the premises, it 

is res judicata that the supplemental agreement which 
forms the basis of plaintiff's claim is illegal and 
void. 

22. That by reason of the premises the 





bond as modified is void and of no effect 


AS AND FOR A THIRD COMPLETE AFFIRMATIVE 
DEFENSE TO THE COMPLAINT DEFENDANT AETNA 
CASUALTY AND SURETY COMPANY ALLEGES; _ 

23. Defendant repeats, releterates and 
realleges each amd every allegation contained in 
paragraphs marked "8'', "9", ''10*', "ll", "12'', ''13'', 
"14", "15", "16", "13", "19", "20", "21", "22", 
hereof with the same force and effect as though fully 
set forth at length herein. 

24. That by reason thereof the bond al¬ 
leged in paragraph "7" of the complaint is void for 
want of consideration. 

AS AND FOR A FOURTH COMPLETE AFFIRMATIVE 
DEFENSE TO THE COMPLAINT DEPARTMENT AETNA 
CASUALTY AND SURETY COMPANY ALT.RQES ; _ 

25. Defendant repeats, reiterates and 
realleges each 2 ind every allegation contained in 
paragraphs marked "9", "10", "11", "12", "13", "14", 
"15", "16", "18", "19", "20", "21", "22" hereof with 
the same force and effect as though fully set forth 
at length herein. 
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26. That defendant when it executed and 
delivered the bond was not aware of the facts render¬ 
ing the contract illegal and void. 

27. That the bond as alleged in Paragraph 
''7" of the complaint was executed by the defendant 
and given to the plaintiff without knowledge that 
the contract between plaintiff and Fabrizio was il¬ 
legal and void and without knowledge of the course of 
events preceding the award of the contract by plain¬ 
tiff to Fabrizio. 

28. That neither the principal nor plain¬ 
tiff advised defendant of such facts. 

29. That defendant did not intend to and 
would not guarantee performance of an illegal con¬ 
tract. 

30. That defendant was induced thereby 
to furnish its bond under fraudulent conditions and 
would not have done so had it known the facts render¬ 
ing the contract illegal and void. 

31. That by reason of the pr^emises the 
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bond is void and of no effect and plaintiff is es¬ 
topped from maintaining this action upon the bond 
furnished pursuant to the illegal and void contract. 

WHEREFORE, defendant demands judgment dis¬ 
missing the complaint, together with costa and dis¬ 
bursements of this action, and for such other and 
further relief as to this Court may seem just and 
proper, 

MAX E. GREENBERG, TRAYMAN, HARRIS, 

CANTOR, REISS & BIASKY 

Attorneys for Defendant 

Office & P, O, Address 

30 Vesey Street 

New York, New York 10007 

Tel. No. 267-5700 


By; s/ Mauc E. Greenberg 
Member of the Firm 
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OPINION OF McLEAN, J. 
(Dated May 5, 1967) 


F«brizlo & Martin, Inc. v. Board 
of Kducstlon, 65 Civ. 2935 
Clv.IU3t.Cal. Ffcb. 21, 1567 
Kotlor^ No^. 9 and fl6 _ 

natuz* of tula action is briefly deacrlbad 
In ay opinion filed herewith denying a motion by two 
taxpayara (Motion No. 56) for leave to intervene. 

By Motion No. 9 pleintiff aeeka leave to amend Ita 
coaplaint to edd a count for a deelaratory judgocnt 
determining the validity of tbw conatruction contract. 

By Motion No. 86t defendant Board of Education aeeka 
an order ataying thla action on the ground that 
plaintiff'a claima ara arbitrable under a **valld 
written agreement** between the pertlea. 

Plaintiff'a motion glvea rlae to a difficulty 
In that naithar In Ita notion papera nor in Ita 
propoaed ananded pleading, doea plaintiff taka a 
poaltlon aa to wbother or not the contract la valid. 
Plaintiff appaara to be aaklng advice from the court 
on that aubjaet. A raqueat for a declaratory Judgment 
In thla form doaa not praaant a Juatlolabla controveray. 

Pnert V-Mtfeettrring Co. Ltd, v. 

FnllM Co .. 30 F.Supp. 777 
• (D. Dol. 1939) 
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Koraovar, thera la no ncad ter tha procadura vhlch 

auggaaca in order to obtain a datarainatlon 
.of tha laaua of concraet validity. That quaatloo la 
praaantad by dofondant'a ootlon. 

In aecklng a stay of thla action "purauant 
to Section 7503 of tha New York Civil Praetica Law 
and Rulaa." plaintiff ignoraa tha fact chat Section 
7503, unlika tha prior Civil Practica Act, doca not 
axpraaaly provida for auch a motion. Tha aaetlon 
doaa, howavar, authorlxa a notion to conpal arbitra- 
Cion. If tha motion ia grai.tcd, tha atay ic 
automatie. 1 will traat dafendant'a motion aa ona 
aaaking that raliaf. 

Sactlon 7503 providea that 'Srhara thera ia 

no aubatantial quaation whether a valid agraeMot 

%Ma mada," the court ahall direct the parelaa to 

arbitrata, but that *Srhara any auch queatioo ia raiaad, 

it ahall ba triad forthelth in aaid coxzrt." Thia 

k laaguaga laavaa no room for doubt that tha quaation 

of tho validity of tha contraot to arbitrata la to ba 

daoidod by tha coiirt, not by tha arbitratora. 

purat V. AVrnBh . 22 App. Dlv. 2d 39, 

253 U.Y.S.2d 351 (let Dapt. 1964), 

• ' aff*d r n rnlnicn telcw. 17 II.T.2d 
445 <1V55) 


2 
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Here the esrecnent to erbicrete is pert of 
the coDstructlon concrac Determining the velldity 
of one Inevitably Involvee a determination of tlw 
validity of the other. Thus, in paeeing upon 
defendant'a motion, the queecion which plaintiff 
vishea to raiae by acicndment of ita coeiplalnt will 
be decided and no amendment will be ncccaeary. 

Wholly apart from the qua at ion of validity 
of the contract, there may be a question aa to the 
scope of the arbitration clause, i.e,, whether it is 
broad enough to constitute an agreement to arbitrate 
claims of the type asserted by plaintiff here. Thic 
question can be determined at the saew time. 

's stotion is set down for a hearing on 
both questions at lOtOO A.M. on Friday, Hay 19, 1967. 

Plaintiff's motion for leave to amend ita 
complaint is denied. 

8o ordered. 

Dated: May 5, 1967 

U.'s', b. J, 




R* 

w!' 'V 





73a 


OPINION OF McLEAN i 
(Dated May 5 , I96>/* 



^tlcn No. 56 

^ 21, 19< 


• # 

r. D* 
? 

i •• •. 


• • ^ 

PAai2io & 

Plaintiff^ 

•against- 

OP ke7c?j) li* ;•?• 2 c- r-::r.... 

*OCHEULB“*^a ^ C. 

• Joint Ventura^* * 

. . Oa^oodants. * 

D. J. 

•" action by a V 

a aonstructlon con^ ^“^Iding contr^ctor 

contract for a sch« , 

• • yat anavar.d k. * hav 

*^ad, henca tha ‘^^''a “ot 

•^“rl.dlccion . -- . 

ictlon 1, ^ - -w <-rined. 

“Pon diversity of c^^. 

Co act u school dls-i>i 

their own behalf and v. " 

- ‘•-1. or 

*»“« .n.,i„* ^ «« to fxi. 

“• >« .. . “ ^‘^‘0 bocou.. r. 

. r. :r:rr** 

* ►■‘•nl.ipa, ta, or 
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W«w York. Thay chat th, . 

-n . i»»r..t. of th. 

not bo odoQuotolv ron*. 

«* toly reprocontod If chay «r# n«.. 

1.«V. to lot.rv.no »„ *'*“'**’ 

ro.r. Of foocotloo 

- ffo 100011,10, Of ... 

. “ ... in «.r,l„; 

rtiT; “ 

.^fd of Eduction Who ..r. m offlc. vhon t- 
c«.tr.ct wo. «„,c. .„„ort th. don to th. 

#I1<J »W 

«»*torBlno tho quootloa of legality. 

■»«<■ Of EductKn. oppo... th. ctloo. i, 
oUlc th.t It conpllod with .11 l.g.l r.,utr.c„t. .nd 
thot the contract la valid. 

clai« ^ '*'^***' *^**’** ” ^ ‘PPllcanta 

1. .» .b.ol„.. rlsht to lnt.rv.c „nd.r Eul. 

which provld., for lnt.rv.ntlon: 

•n intir^.^ r.loMn^ :rt'L''^r 

tr.coctlon which it ‘“^ffopert, or 
•c-.lon .nd hll 1 . oi *“iJo« “« th. 

Kd‘'?" ““ ootlc'Lp'c'.''" 

Jbllltrto“ct«t''Sj “J 


2 
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applies; 


f=’= clola or 

of Icy cr feet ia cca^n."’*'^ 


Al to tha firct ccz——^ 

^-^ca, tko n^rc fact that 
P?xicon.a oro taa?07aro of tho .. . 

rhat> e». ^ -w*-ool district and 

thslr ta =33 c 3 y to affected In « 

,_ * cc^ ccall Acount 

•t th. e„tcc=, of thlo lltl-o-o- c- 

■tf#... “-=-c- c«o r.ot clve tUu . 

-fttcloot i«oroot to o«ieIo ti.-= -» i=- 

“ '*•=» -O liitarvotu. 
Altboi^h no coco# la poia* er-,— 4 

ccastrui =3 Hulo 24(c)(2) in 

it* prooeit foro hovo boon feu- .. 

.. . * —-* cesaa under 

tb. rul. la t„ pjevlooo fora e- e-.,, „ 

Emife B 1 • ~ prodocossor, 

e<mlt 7 Rule 37. hold thtt ta~pcva- d, 

dc set have such an 

latoroat. 


" ' — - — - * 

•*—“ - (fd dij •■ '~~Z 

10 : 4 ) '*"* • 


-‘.2d c.‘.d ivva'J 

3C4 M,S. ilV* 


C-Pg-?pr 

j ^7<cjircir^;tV)T‘..‘“-:' • 

2« c.s. S-: (Voti, 


ONLY COPY AVAIUBLE 
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O * ^ ^ • •m 4 ~ ‘ ^ C" ^ A. 

'• • — iK ~r~-r' —^ 

4-:i 1927) 


» -«*■ • ^ T * V. 

--1 ircd. 

7,j5 *' •■•*• 1C20) 


Tha Mcj prlnslplo wculd to be applicable 

under the rule aa it acv ct-a^c. 

Althouch tha rccoDt dsslslca of tha Cupreca 
Court in Ccsceds r-*; r-r«^. v. r!T !?>-ro Tatural 

S2L£a^, 35 O.S.L. UccU 4227 (U.S. Tcb. 27. 1957) appcara 
to havo relarad to oo=3 extent tha rulea cevamiac lator- 
vontlon. that case did net Icvolvo ca appllcatloa by a 

taxpoyar. It la not outhcrlty fer tha cpplicanta* poaltlon 
hare. 


Tha rlcht to Intervcaa la thia cetloa U, of 
courae. a tsattor of federal loj. 

Eellv V. ^-, 210 7.2d 655 

(10th Cir. Iv54) 

» It cay ba r.atcd that under Sev 
York lew Intervcntla ucald bo denied, 

Tcvn nf y . 

171 Mice. 125, 11 U.y.S.2d 953 * 

(Sup. Ct. 1939) 

Znrn r— ZJULSL'Jl 
Covs, 22 :”cc. 2d 279, 197 :i.V.S.2d 
WO (Cup. Ct. 1950) 


4 
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A« to dlccrottc:;zry inrcrvontloa imdar 
Rula 24(b)(2), Istorvastion is ?ar=icslblc only whan 
Cha appllccnts have a “clala or defenaa." if thay hava 
no intarasc, thay hava no claln cr dafonae. 

•• y. 

ni_ __ ' " r ’'' 

L“r-‘ , :77^Li-~:z5 

(s.d.l;.v. l.:,c), -- - 

"rr— ’ -. 175 ’.•.ii 71 
(2d Cir. 1C49) 


RevnoTdi v. 


250 4 ’ 72 ^ 


•n. 


Intorvcr.tlcn waa granted as a natter of 

<Jl*crotlon in a schsol cc^T^C-^icn ease. Stall v . 

Snyonno h-Ct-atv-n Ci — 333 p,2d 55 

(Seb Clr. 1964). In othar school sa^c^ation cases 

Intarvantlon has been denied. 

8t. Talera ?rrfah r>»^- >• . • *••'^1 . 

237 F.2cl 57w (itl. C_r. 11), j_;_t. 

d^'nfad . 3:c U.S. CIO Cr:" 

Blcalr^r V. d r- - ••••» tttrn . 220 F.Supp. 

7U (E.o.:;.Y. io:4) 

Tha Stall coco dceo not coco to ca cafficlently anolosous 
to tha preoant oltuaticn to justify ollcyin^ Intarvantlon 
bora. 


Tba quostion of tha legality of this construction 
contract should bo datcmslnad. That qxiacticn is raised by 


5 
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s laotion cado by dtfcr.d-nt £*arJ c2 C’.L;;lcn 

No. C6) to ctay this ccsicr. c.' 1*’ zVjzz 

clalu c^slnst ths Zzzrd cf ZC‘szzzic~ chsulJ hj cul.sJ.ttcd 
to crbltrsclcn surcucus so cubitus::ica clsuss Ir. ths 

contrcct. Eofcrs thct action ccs tc fiuslly dctcrciaad, 
tha court cust decide vhethar tl'J oc~trcct is vslld. 
Accordingly, by oc^crctc tcecsrcrdun filed berculth vith 
respect to Kstios I’.o. C5, I hevs set tbst Issuo deem for 
a hasrlng. 

The sltustlcn in this ceso Is pccullcr in thst 
neither plsintlff ncr defendent Tesrd of Educsticn wishes 
to tske the positicn t’uJt this ccr.trsst is ir.velid. 
Nevertheless, the ccurt trust deeidc uhct’.ucr or not it is. 
Under these cIrcuretenses, the vicu’s cf the uculd-te 
interveners csy prove to he cf ceoistcncc to the ccurt. 
Although I ca constrcir.ed to deny t!ve cstlcn to interveno 
for the reasons previously steted, I will pemit these 
applicants to serve as ssJ.ci curies et the fcrthscnln^ 
hearing on lieticn Ko. C5, if they so desire. They nay 
attend the hearing, psrticipcte in it, end file a brief. 
Thair perticipatlon will be linlted to the S9I0 <;uestion 
of tho legelity of the ccntrect. 


6 
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OPINION OF McLEAN, J. 

wr (Oated July 6, 1967) 

McLoan, D. J. 

In this action by a building contractor for alleged 
breach of a contract for construction of a school, defend¬ 
ant Board of Education moved to stay tlie action pending 
arbitration. All parties agree that this motion is to be 
treated as one under New York CPLIl ^ 7503 to compel 
arbitration. In a memorandum datinl May 5, 19G7, I, set 
th(! motion down tor a hearing on tin; question of *the 
validity of the contract. The hearing was held on Juno 
20 and 27, 1967. 

Before considering the evidence developed at the hear¬ 
ing, I note briefly my views on a question which has not 
Ix-en raised by any of the parties, i.e., whether the issue 
of alleged illegality of the contract to arbitrate is to be 
determined by the court or by the arbitrators. The con¬ 
tract to arbitrate is i)art of the construction contract. It 
is claimed that the entire contract is illegal because! it 
was not awarded pursuant to competitive bidding as re- 
(inired by New York (lenerul Municiiml Law § 103. 

Jurisdiction of this action is based u])on diversity of 
citi/enship. All parties have assumed lliat it is governed 
by New York law, tliat the present (piestion is to be de¬ 
termined under New York law, and that under that law 
tlie question is one for tlie court, not tlie arbitrators. 
This last assumption is correct as a matter of New York 
law. 

N. Y. CPLR ^ 7503 

Durst V. Ahrash, 22 App. Div. 2d 39, 253 N. Y. S. 

2d 351 (Ist Dept. 1964), aff’d on opinion below, 

17 N. Y. 2d 445 (1965) 








Since my memorandum of May 5, 19C7 waa filed, the 
Supreme Court has decided Prime Paint Corporation v. 
Flood dTUonklin Mfg. Co., U. S. L. Week 4575 (U. S. 
June 12, 1967). The Court tiiere hold tliat the question 
of whether a (tontrael conUiiniiiK uii urhitrution clause 
was invalid ))e(.'au8e tlie contract was indiiccsl by fraud 
was to be dete::iiiine«l by the arbitrators, not by the court. 
It held that the question was governed by the Federal 
Arbitration Act (9 U.S.C. § .3) <l(‘S])iti the fact that juris¬ 
diction of the action rested on diversity of citi/.<‘nsbi|> and 
the motion had been Imsed upon the New York .statute. 
The court held that this was .so because tiu* basic con¬ 
tract, a consulting agreement incidental to I la- purchase 
of a business, was a “contract e\ idencing a transaction 
involving commerce” within tlu; nu-aning of !) II.S.C. §2. 

In my opinion this decision dues not apply to the pres¬ 
ent case, even if it be assumed that this school construc¬ 
tion contract is also one “evidencing a transaction involv¬ 
ing” inter8tat(! commerce. On merits of tiuf (piestion, 
i.e., whether the arbitrators, ru' icr than the court, are to 
decide the issue of fraud. Prime Paint ap[)roved the rule 
lieretofore followed in this Circuit under the Federal Arbi¬ 
tration Act in cases involving fraud in the inducement. 

Robert Lawrence Co. v. De.vombire Fabrics, Inc., 
271 F. 2d 402 (2d Cir. 19.59), rcil. dismissed. 
364 U. S. 801 (lOW) 

Here the question is not one of fraud, but (»f illegality. 
In In re Kinoshita Co., 287 F. 2d 951 (2d Cir. 1961), 
the Court of Appeals held that the Lawrence rule duiai 
not apply where (1) the qiiostion is not one of fraud but 
rather whether “any contractual relation whatever” ex- 
iHte<l between the parties, or (2) where the arbitration 




clauRe is not broad enough to encompass tlie dispute. 
Kinoshita is pre8iimai)ly still good law. The Siipr<>me 
Court cited it in Prime Paint (3r) U. S. L. Week at 4577 
n.8). 'J'he Kinoshita nde governs here, on both grounds. 
'I’he question licre is whether, in view of the alleg«sl il- 
legality, any contractual relationsliip whatever exi.'jted. 
The arbitration clause in this coiitra< I is clearly not broad 
enough to enconq>a88 this rpu'stioti. 

See American President Lines, Ltd. v. S. Wool- 
man, Inc., 239 F. Supp, 8:!3 (S. 1). N. Y. 19G4) 

Accordingly, I hold that, even if the federal rather than 
tlio New York act applies, the question is one to he deter¬ 
mined by the court upon this motion. 

Upon the evidence adduced at the hearing, I find the 
facts to be as follows: 

In November 19G3, the Hoard of Education published 
a notice inviting bids for the construction of tlie school. 
Hidding documents, including plans and specifications of 
the school, were made available to bidders. Bids were to 
he submitted by December 19, 1963, hut this date was ex¬ 
tended to January 7, 1964. 

There were six hiilders for the contract for general con¬ 
struction and site work. Of these, the three lowest were 
the following: 

Contractor Base Bid 

Rand Construction Co. $2,276,800 

Fabrizio & Martin, Inc. 2,326,900 

Walter A. Stanley Construction Co. 2,549,000 
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In addition to the base bid, bids were also invited and 
received for certain additional work, described ns “niter- 
nates.” The only alternate of relevunce here, Alternnf-- 
Xo. 3, involved the construction of a running track 
other atliletic facilities. 

On .Inminrj- :!2, i;»f)4. the MoanI, by a vote of tin I 
t'vo. adoi.led a n!.soliition culling a meeting of the v ;• • 
of the 8- 'lool district for February 20, 1964 to take n< lion 
on the bids and upon the issuance of bonds to tinani-i :li 
jiroject. The amount of the jiroposcd bond issue for <011 
struction of the school was $4.0r)(),000.* In additi.n,. ., 
separate bond issue in tlie amount of $95,(MX) was [ mi 
posed for construction of the athletic facilities covered bv 
Alternate No. 3. The Hoard at this meeting also adopted 
a resolution wiiich “awarded” the general constriiel ■•m 
and site work to Hand Construction Co., the low bidder, 
subject to the action of the voters at their forthcoming 
meeting on February 20, 1964. 

On February 5, 1964, Hand Construction Co. notified 
the Hoard that it witlulrew its bid because it had discov¬ 
ered that it had made a mathematical error. After some 
consideration, the Hoard consented to this withdrawal. 
This left Fabrizio a.s the low bidder on the general con 
struction and site work contract. Hut Fabrizio also 
claimed that he had made an error. In fact he discov¬ 
ered his mistake before Rand made a similar discovery, 
for it was on January 9, 1964 that Fabrizio wrote to the’ 
Board •stating that his base bid should have Iieen $2,4t».S,- 

Despite the fact the main bond issue was recommended in 
the amount of $4,050,000, the Board, apparently fearing criticism 
on the ground of extravagance, announced that actually it wouhl 
not spend more than $3,800,000, and that it would not issue bonds 
for more than that amount. 



000 instemi of $2.320,f)f)0. n difTorence of $171,100 He 
ask(;(l iHjrmission to correct the error or to withdraw his 

Four rncmhers of fl,e Jionrd held a meeting with Fa- 
hnz.o on hehn.ary 10, l!h:4. The Hoanl’s attorney anil 
H ropiesentative of the architect were ,,resent. A taJ 
recording was 'nade of this meetinR with the knowledge 
of tho.se present. Ih.- recording and a typed tran.script 
of It were received in evidence. Several of the per.sois 
who were present testified at length as to what trans,,ired. 

Jt is clear beyond Mia-stion. and I so find, that at this 
meeting Pal.rizio satisfie.l the Hoar,! that he had in fact 
mac 0 a inatheniatical error of approximately $171,000 in 
conipiiting his hid and that thereafter the participants in 
tke li.eeting atleinj.ted to find a way by which $171,000 
worth of work could be eliniinafed from the siK-ifica- 
tions so that Fahrizio ..oiild afford to aceejit the contract 
at his original hid price of $2,.']26,!.(K) ami still not lose 
any of the $171,000. Various suggestions were ma le hut 
no agreement was reached, and at the end of a long meet¬ 
ing It was left that Fahrizio would di.scuss the matter fur¬ 
ther with the architeef.s. 

It.IS also a fair inference that some of the Hoard mem- 
bers present had misgivings as to whether such a reduc¬ 
tion of the contractor’s obligation might not run afoul of 
statutory competitive bidding rcipiirernents. Farly in the 
meeting, the chairman of the Hoard stateil, according to 
the transcript: 

“See, we wind ourselves up with the problem that 
un<h*r State law, if we would then take your change 
of figure here it would then violate the basis upon 
which we then could grant the contract, because 
this would mean a change in the overall figures. 




Now in order for us to be able to do this thing, it 
simply means that there would have to be a waiver 
of the 171,000 and then there would have to l)e 
some way that we coidd find making this thing up 
somewhere along the line. Have you got any bright 
ideas!” 

The architect said: 

“But you are going to have to cut something, 
you can’t save $170,(XX) by sharpening a pencil. It 
has to be several major things and a lot of minor 
things to make it up.” 

Subsequently, another member remarked: 

“I mean, to be utterly blunt about it without say¬ 
ing anything I <lon’t think tliis is something tiiat 
would bear repeating—if we have to throw our 
bauds up in the air and re-bid it, it’s going to be 
a whole new party. It is a whole new party for you, 
if you want this job, as it is for everybody (*Ise. 
You are in a spot where you can see the end of tlie 
tunnel because you are tlie nearest to it. And I 
think in your mind’s eye you have got to go back 
and look at these contingencies from the point of 
view of what cun you do to get it with the here 
and now without trying to get into the wrestling 
match with the pid)lic again.” 

Finally, a Board member intpiired of the Board’s at¬ 
torney: 

“Is this reasonable to do, counsel without preju¬ 
dice! We don’t expose ourselves to slings and ar¬ 
rows from the other bidders!” 
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To this counsel replied: 

“No. No exposure.” 

The architect thereupon inquired: 

“What would you propose to do thenT Enter into 
the contract without any of this on paper!” 

To this query, one Hoard member said, “Oh, no,” while 
another Board member said, “You have got to.” ’ 

"""''^punscl thereupon stated: 

- “Well, we’ve got to see what it is. If you see 
there are changes throiighout the job, you can sign 
the contract and immediately sign change orders.” 

With respect to this advice, one Board member com¬ 
mented that it was “like jmssing checks around.” 

Fabrizio said: 

“I would he willing to cooperate ns much as you 
people would like me to.” 

On February 20, 1004 the voters authorized the con¬ 
struction of the school and athletic facilities and approved 
the bond is.sues in the full amounts of $4,0.'>n,(X)0 and $05,- 
000 respectively. On th.> same day the Board unanimous¬ 
ly a<lopt<-d a re.solution which “awarded” the contract for 
general construction and site work to Fabrizio “at the 
bid figures.” 

Meanwhile, Fabrizio conferred with the architect in an 
effort to find ways and means of eliminating $171,000 
worth of work from the contract. On February 12, the 
Clerk of the Board made a memorandum of a telephone 
conversation between the chairman and the architect “in 
which it was determined that through certain changes in 
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the contractors procedures as well as removal of certain 
items from the base plans the Fabrizio and Martin bid 
could come within the $3,800,000 biulget figure.” 

On February 13, the architect wrote to the chairman 
suggesting si)ecific ways in which the saving could be ac¬ 
complished. 

On February 18, Fabrizio wrote to the Roard stating 
that if Fabrizio & Martin, Inc. were awarded the general 
con.struction and site work contract “at our bid figure's,” 
it intended to withdraw its letter of January 9, 1904 in 
which it had requested permission to wiiiidraw its bid. 

On March 10, 19G4, the architect wrote to the Hoanl’s 
attorney specifying the items that could be eliminated or 
changed and setting forth the elollar amount by which 
each deletion or change wouhl reiluce Fabrizio’s cost. 
After allowing for a slight increase in the cost of one 
item, the net saving to Fabrizio came to $1,G77 more 
than the $171,000 error. 

On March 17, 1904, Fabrizio and the Hoard sigiu'd a 
formal construction contract in which F^ibrizio undertook 
to jierform all the work “shown on the Drawings an<l ile- 
scrilied in the Specifications entitled Middle School, Red- 
ford, New York (Drawings & Specifications «latcd No¬ 
vember 7, 1963)” for $2,3*20,000 for the basic work and 
$99,000 for Alternate No. 3. The “Drawings & Speci¬ 
fications dated NovenilK*r 7, 19(i3” were the original draw¬ 
ings and Hiiecifications upon which all the contractors 
bad originally been asked to bid. The prices for the ba¬ 
sic work and for Alternate No. 3 set forth in this con¬ 
tract were the exact sums spiecified by Fabrizio & Mar¬ 
tin, Inc. in its original bid submitted cn January 7, 1904. 

Simultaneously with the signing of this contract, Fa¬ 
brizio and the Board signed another document entitled 




tho Hoard's attorney 
to that this .loouiiH-nt was proparc.l by tlie archi 

tecf. Tho architect tostifiod that it was prepared by tbo 

an hiteet’ “ W ''“‘a furnished by the 

are of interest!”''’"'' 

'I he document bej-an l.y statimr that ••Th- inodificaiions 

of Man,,, JP64." i.e., the formal eonstnedion 
Inch the parties had signed a moment or two hofon- It 
then listed certain items to he delete.l, i.o., rip-rap 'an 

«ome snow fencing'. It 
leted hnck pavin^r, althougli it provide<| for a “better 
finish on the concrete slabs on wiiicli the paving was 
to have lM>en place<|. It ,,rovided for the omission of 
le owcT play field and the archery area as shown on 
th( original plans, and for the substitution of two other 
p ay fields which were to be iise.l as a source of fill for 
the cons ruction work, a so-called “borrow area.” These 
were to be lelt “rough-gra.Ied," without top soil or seed¬ 
ing, all as shown by new plans annexed to this document. 

Finally, the change order provi.led for a change in the 
location of the athletic track (Alternate No. 3^) in ac¬ 
cordance with a new drawing annexed to the change or¬ 
der. The ilocument concluded with this obscure sentence: 

“Contractor shall include in this Alternate No. 3 
price/' 

No dollar figures were set against any of these items. 
The eyulen^ shows, however, beyond question, and I so 
find, that the items contained in this change order were 
substantiaUy those which the architect had recommended 
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for change or elimination in his letter to the attorney of 
March 10, 1964.* The net result of these changes and 
omissions was to reduce Fal)rizi >’8 cost by $172,677. 't his 
was precisely $1,077 inon* than the $171,(XX) wlm li lO 
Itoanl hatl agree*! to save him. Thus, the sentence ijiii • 
above means that F'ahrizio would repay this e? i 

tlie Ihiard hy giving the Hoard “a c.ish allowsi • f 
$1,077. 

The original plans and sp«*cifitations dated Novemi'i-. 7, 
lf)0.3, upon the ha.sis of which the contractors fih -1 tl f ir 
original bids, were approved by the State Kducati )< - 
partnu'iit. The new drawings attached to the chang • ..i h r 
of March 17, which changed the.se plans in certain r< -p. t:, 
were not submitted to the State Hducation Departnu ut for 
approval Iwfore June 1907. The testimony does not ; riy 
establish that they were submitted even then. 

The Hoard did not request other contractors to bill upon 
the /ork as mollified by the change order of Mareli 17, 
1964, nor, ns far as appears, were other contractors ever 
advise ! that the plans and specifications had.been ch.inged 
in thes*. respects. 

On February 24, 1904, several weeks before the execu¬ 
tion of tbe.se documents, the Superintendent of Schools 
wrote vo tlf« chainnan of the Board jminting out that “any 
deviation i om the original contract by way of change 
orders nn,,- have the approval of the State Kducation 
Deparfncnl ‘ The changi* order signed on March 17, 
was i!jl submitted to the State Education Department 
or approved by it until June 1967, over three years later 

• The former elerk of the Board testified that on March 17, 
1964 the assistant superintendent of schools instructed him to see 
to it that copies of this letter of March 10, 1964 were removed 
from the files of the school district. 



nnfl lonff nftor this litij'ntion had been bopin and the Jegal- 
Jty of these proceedings hud been challenged. By letter 
dalod Juno 23, 19d7, just three dny.s before the b«-ginning 
of the hearing on this motion, the State K.lucation De¬ 
partment approved the change order, stating that “it does 
not violate any of our past or present standards ” The 
evidence does not ilisidose what the Board told the State 
I-.ducation Department in late June 1007 concerning the 
circumstances under which this change order was executed. 

Change orders were signed hy three other contractors on 
this ]oh on March 17, 1J)04. In each case the dollar amount 

stated. The amounts were 
$.(.,000, $1 300 and $023 respectively. The.se amounts were 
deducted from the contract price. Kach of these change 
orders was approve.! hy the State Education Department 
on Oct.iher 20, 1064. ' 

On March 25, 1004, the Board unanimously adopted a 
resolutn.u which ratified the execution of the “contracts 
and change orders,” without comment. 

\ anoiis other change orders were issued to all the con¬ 
tractors frrim time to time as th.dr lesp.'ctive work pro- 
gre.^^sed. Each of these change orders was approve.! bv 
the State E.lucation Department. The time lag lw>tween 
the per...imnncc of the work covere.l by the change order 
and the apfiroval of the change or.l.*r .li.l not excee.1 twelve 
months in any case. 

^Vith respect to the athletic track (Alternate No 3) the 
ejmlence establishes the following facts. On February 20, 
the District authorize.! the ex,M*nditure 
of $05,(^ on these facilities. The formal contract signet! 
by the Board and Fabrizio on March 17, 1064 set forth a 
price for them of $09,000. The change order signed sim¬ 
ultaneously therewith modified Alternate No. 3 in accord- 
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ance with a new drawing. Although the change order was 
silent as to the effect of this change in dollars, actually the 
change increased Fahrizio’s cost for this particular work, 
although by virtue of the change, the Hoard was aide to 
save money on blasting, which it would otherwise have 
been required to do. This saving was of no concern to 
Fabrizio, since the blasting was not to have been done at 
his expense in any case. 

On March 19, 19G4, the Hoard’s attorney advised the 
Sui»erintendent of Schools that although Fabrizio’s con¬ 
tract provided for $99,000 for Alternate No. 3, “Mr. F;ib- 
rizio has agreed orally with Mr. Van Allsburg [chainimn 
of the Hoard] that the certificates covering this work will 
not exceed $95,000 but that this w-ill not affect the total 
contract price.” 

Fabrizio submitted requests to the Hoard for part pay¬ 
ment from time to time as the work progresseil. Tli<*se 
requests consistently showed $99,000 as the contract price 
of Alternate No. 3 until February 19Gfi. The Hoanl’s at¬ 
torney then told Fabrizio that he must take $4,000 off the 
$99,000 and put it in another item. Fabrizio had already 
been paid $98,000 for his work on Alternate No. 3 by that 
time. 

Section 103(1) of the New York Oener.d Municipal Law 
provides, in pertinent part, as follows: 

“. . . all contracts for public work involving an 
expenditure of more than twenty-five hundred dol¬ 
lars . . . shall be awarded by the appropriate officer, 
board or agency of a imlitical subdivision ... to 
the lowest responsible bidder furnishing the re¬ 
quired security after advertisement for sealed bids 
in the manner provided by this section.” 







The definition of a “political subdivision” in Section 
100(1) of the General Municipal Law includes a school 
district. 

A contract made by a board of education in violation 
of the competitive bidding re(]uirement of this section is 
void. 

Qrrzof V. Swrrnn/, 16 N.Y. 2d 206 (lOOT)) 

Application of Gottfried Baking Co., 45 Misc. 2d 
70S, 257 N.Y.S. 2d 833 (Sup. Ct. 1964) 

McDonough v. Board of Education, 20 Misc. 2d 
98, 189 N.Y.S. 2d 401 (Sup. Ct. 1959) 

This principle wa.s established many years ago with re¬ 
spect to similar statutes requiring competitive bidding on 
municipal contracts. 

Dickinson v. City of Poughkeepsie, 75 N.Y. 65 
(1878) 

People, ex rel Coughlin v. Gleason, 121 N.Y. 631 
(1890) 

The intent of the municipal officials is immaterial. If 
the statute was not complied with, it makes no difference 
that the officials did not intend to violate the law. 

Dickinson v. City of Poughkeepsie, supra 

It is thus unnecessary to decide in the present ca.se how 
much weight to give to certain of the facts heretofore re¬ 
lated which lend a somewhat furtive air to the Board’s 
dealings. ~~ 

It is likewise immaterial that the changes made in the 
plans and specifications presumably did not affect the 
value of this school to the citizens of the district as an 
educational institution. Nor does it make any difference, 





in my opinion, that one of the changes effected by tlie 
change of March 17, 1964, i.e., the change in the location of 
the track, may have saved money for the Hoard in the long 
run by eliminating blasting. Similarly, it is without sig¬ 
nificance that another change, the substitution of playing 
fields, may have provided a facility wliich was to some 
degree equivalent in utility to tliat called for by the orig¬ 
inal plans and omitted by the change order. The benelit, 
or lack of it, to the Board is not the test. A municipal 
corporation, bound by the statutory competitive bidding 
requirement, is not free as a private individual is to change 
its mind and to negotiate a new deal whenever it sees lit. 

“In other words, the spirit of the statute requires 
that the jilan of tlie work to be done be adopU^d 
before proposals are invited to tlie end that all 
bids may l)e for the same thing, and that notliing 
may remain to be determined by the lioard but the 
question as to which figures are the lowest. Tlie 
statute implies a cxmimon standard by which bid- 
ders are to be measured. It implies plans previ¬ 
ously adopted, which are to be open to all. It im¬ 
plies a chance to bid for a contract which is to lie 
adopted; not that a contract may be adopted, after 
bids are in, and in view of them.” 

Grace v. Forbes, 64 Misc. 131), 138, 118 N. Y. 

Supp. 1062, 1967 (Sup. Ct. 1!H)9) 

Here the Hoard in effect permitted Fabrizio to change 
his bid after all the bids were in. Instead of allowing 
him to increase the dollar amount of the bid, it accom¬ 
plished the same result by permitting him to omit some 
of the work called for by the original plans and specifica¬ 
tions. The saving of $171,000 to Fabrizio was not insub¬ 
stantial. It amounted to over 7 per cent of his base bid. 






Tlie work Unit Fubrizio was railed upon to porfomi 
was different from that which all the other contractors 
wore asked to bid on. No one csin say with certainty that 
if these modified plans had been made available to all 
would-be bidders, one of them wouhl have bid a lower 
liRure than Fabrazio’s (),, the other hand, no 

one can say with certainty that this would not have oc¬ 
curred. The intent of the statute is that all bidders are 
entitled to an equal opportunity. 

See 

Application of Gottfried liaking Co., supra 
Application of Glen Truck Sales & Service h,c 
31 Misc. 2d 1027, 220 N. Y. S. 2d 939 (Sup Ct” 
19G1) * 

Margrove, Inc. v. Office of General Services, 278 
N. Y. S. 2d 485 (App. Div. 3rd Dept. 1967) 

18 Ops. Stale Compt. 449 (1962) 

In the Matter of the Appeal of Dague, I Ed. Dept 
Rep. 103 (1958) 

They w(>re not afforded sucli an oj)portunity here. 

()nc.e a contract has been awarded in fair and open 
oompetition, it can doubtless be chunf'o<l in minor n^spects 
from time to time in the course of the work. Such legiti¬ 
mate change orders are well known in all construction 
work. Rut that is not what was done here. The change 
order of March 17, 1J)64, executed simultaneously with 
the construction contract, changed the terms of tliat con¬ 
tract from Oie outset, and changed the plans and spe- 
cificaUons in a material respect. Clearly, the statute would 
have been contravened if the Board had offered Fabrizio 
a formal contract different from and less onerous than 
that which it offered all other bidders. The effect is the 
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same when this discrimination is accomplished by exe¬ 
cuting two documents instead of one. 

I conclude that the contract awarded to Fabrizit. ■■ 
not aw iided in compliance witli Section 103(1) ol t. r 
Genera' .Mimieipal Law. It is therefore void. It f- Ho' t 
Ihet th" arbit'-ntion clause contained in that conti 
invalid. 

In vi' w of t!iis conclusion, it is unnecessary to coi. id i 
the fuiUier qm-.stion of tlie cfTect to be given (o (lie 
Hoard’s failure to secure timely approval by the .'d:. t 
Education Department of the change order or of thi m v 
plans and specifications. It is likewise imnecessafy lo 
consider the significance of the fact that the contra t 
awarded to Fabrizio for Alternate No. 3, even as anien b <1 
by the change order, exceeded the amount which the voteis 
had authorized the Board to expend upon that project. 

This opinion constitutes the court’s findings of fact ainl 
conclusions of law. 

Defendant Board of Education’s motion to compel arbi¬ 
tration is denied. 

So Ordered. 


Dated: July 6, 1967 


Edward C. McLean 
U. S. D. J. 
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ORDER AND DECISION OF RYAN, J. 

(Dated October I, 1968) 

UNITKO STATKS DiSTUICT COURT 

Sf)UTiiEKN IJisTRicrr OF Nkw York 

" ■ » - 

Fabrizio & Martin, Incurpokatki), 

riainliff. 


Thk Board of FIducation Central School District No. 2 
of the Towns of Bf.dford, New Ca.stle, North Castle 
and Pound Kidoe, Mar.s Associates, Inc., and Nor.mel 
C o.NSTiiucTioN CoRP. OF New Rochelle, bl joint venture, 

Defendants. 


♦ - 

Leslie. A. Ilyncs, Esq., New York, New York, attorney for 
Plaintiff. 

Louis E. Yavner, Esq,, New York, New York, attorney 
fo*" defendants. 

ItVAN, J. 

Plaintiff, a contrn<dor, seeks lo recover damages for 
breach of contract and detention of materials, as well as 
for the value of services rendered in the construction of a 
school. 

Plaintiff is n Connecticut corporation; defendants are 
the Board of Fducation, Central School District No. 2 of 
the Towns of Bedford, New Castle, Nortli Castle and 
Pound Ridge, New York, and a joint venture composed 
of Mars Associates, Inc., and Normel Construction Corp., 
both New York corporations. Jurisdiction is predicated 
on diversitv of citiaenship. 
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The complaint pleads six counts or causes of action. 
The answer of defendant Hoard alleges seven affirmative 
defenses and two counterclaims. 

Defendant Hoanl now iiiuvtts for summary judgment 
dismissing all plaintiff’s caust's of action and granting it 
the relief sought in the two counterclaims. Judge ^fc- 
Lean, in a motion by defendant Hoard to compel arbitra¬ 
tion, held on July 6, 1967 that the contract pleaded was 
void and unenforceable. Plaintiff consents to the dismis¬ 
sal of the first, third and fourth causes of action, ba.sed 
on that contract, leaving for determination the second, 
fifth and sixth causes of action. 

Although l)efore Judge McLean defendant Hoard de¬ 
fended the legality of the contract and, in fact, precipi¬ 
tated his decision by moving to compel arbitration under 
it (which was denied by reason of the finding of the in¬ 
validity of the contract), it now moves to dismiss the en¬ 
tire complaint and for judgment in its favor upon the 
ground that this Court lacks jurisdiction over the sub¬ 
ject mutter because defendant is an agency of the Slate 
not suable in the federal court under the Eleventh Amend¬ 
ment save on a federal claim and because defendant Hoard 
is not a citizen of the State of New York and diversity of 
citizenship is not present. The defendant also has pleaded 
this in its Third Affirmative Defense, which was filed after 
Judge McLean’s decision. If, as defendant alleges, there 
is no jurisdiction in this Court, then all prior proceedings, 
including the decision of Judge McLean, are a nullity. It 
is, therefore, imperative that this be our first determina¬ 
tive of the merits of the claims or defenses. 

The first objection to jurisdiction is to be found in tlie 
Eleventh Amendment, which divests the Courts of tlie 
United States of jurisdiction of suits against any state 
by citizens of another state. The second objection is that 
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a State is not n citizen, and that, tlierefore, a suit between 
a citizen of one state against nnother state is not a suit 
between citizens of dilTerent states {Highway Comm. 
V. Utah Co., 278 U. S. 1!)4; Krisd v. Duran, 386 F. 2d 
179). If defendant I’oard is found to be a civil division 
of the stale, so that in reality the suit is against the state 
though not named as sucli, it may not be maintained in 
this (’ourt. Tlie Kleventli Amendment and Section 1332, 
U.S.('., Title 28, are clear tliat the fedenil court is with¬ 
out jurisdiction if the Hoard in law is the alter ego of 
the slate; this is so (|uit(* intlei)endent of the (|uestion of 
its consent or lack of consent to be sued, which affects 
sovereign immunity. Where jurisdiction is alleged on di¬ 
versity of citizenship, consent cannot confer jurisdiction 
where it does not exist {Highway Comm. v. Utah Co., 
supra; Krisd v. Duran, supra). Although the question 
of the apidicability of the Eleventh Amendment and Sec¬ 
tion 1332, U.S.C., Title 28, is a federal qijestion, its resolu¬ 
tion must Uirn in part at least on “the characteristics, 
enfmeities, iiowers and immunities of such agency as they 
are defined by the law of the state.” {Fleming v. Upper 
Dublin Fublic School District, 141 F. Supp. 813.) 

Wheth(*r the Hoard of lOducation of Central Sclmol Dis¬ 
trict No. 2 is an independent, seiKiratc corporate entity, 
capable of citizenship like any other public corporation, 
or a political subdivision of the State, is to be treated 
under the New York Fducation Law creating defendant 
and the New York decisions defining its status and nature. 
This but answers i»art of the problem for even though for 
state jurisdiction purposes the Board may lie sued and 
exposed to liability in the State courts as a corporate 
entity, for purposes of federal jurisdiction the federal 
test goes one step further and requires that the Court 
look behind the corporate structure and the claim being 




99a 

Order and Decision of Ryan, J, 

asserted to see whether it is the Board or the Stat«* \vh(» 
is the real party and whose pocketbook will be aflfeeted. 
{O'Neill V. Early, 208 F. 2nd 286, (4th Cir. 1053); Srhod 
Board of City of Charlottesville v. Allen, 240 2ii I 5', 
(4tli Cir., 1056) cert. den. 77 S. Ct. 667; Delevay v. 
vwvd Cwnty School Board, (4th Cir. 1060) 284 F ‘'i: 1 
340; IVditol V. Crow (8th Cir., 1063), 30!» F. 2nd 
J'lcminy v. llpier Dublin Public School District (Pl.D. I , 
1.056), 1 .1 )•’. S'npp. 813; Thurman v. Consolidated S . 1 
District No. 128 (D.C. Pa.. 1050) 04 F. Supp. 616.) 

We must be mindful tliat the (iue.«tion of diverpi'y 
distinct from that of sovereign itninnnity. The fact li; t 
numerous action.s on claims against the Board of PMiic. - 
tion have been entertained by the State courts not in I be 
Court of Claims which is the only forum in which the 
is amenable to suit, while most persuasive, is not dele'-- 
minative of diversity jurisdiction in the action before us. 

We also find that the character and nature of the aotivi- 
ties the Board carries on are not determinative of tlie 
question for, as this Circuit said in Krisel v. Duran, supra: 

“A state may, in its own name or through an alter 
ego, carry on activities which are traditionally re¬ 
garded as proprietary functions but neither the state 
nor its alter ego thereby becomes a citizen for the 
purpose of diversity jurisdiction" (181) (citing State 
Highway Commission of Wyoming v. Utah Con¬ 
struction Co., supra). 

Here, concededly, the activities out of which this claim 
arose were governmental. 

To sustain jurisdiction, we must find that a Board of 
Education of a Central School District is a corfmrate en¬ 
tity sufficiently independent and separate from the State 





100a 

Order and Decision of Ryan, J. 

as to carry ita own citizenship, and not by this suit, cximse 
the otate to nnuncial or other detriment. 

The status of the defendant is defined in tlie New York 
statutes: 

School districts are not mimieipnl corporations 
(General Municipal Law McKinnev.s (’onsol 
Laws of New York.) 

The Education Law, Section LWI, el se<|. (McKinney’s 
Consolidated Laws of New York), exempts all school prop, 
orty from taxation. It al.so provides that money ohlained 
from the sale of school property shaU be applied for the 
benefit of the district as directed by the district voters 
It then treats of the formation and dissolution of Common 
School Districts and Union Free School Districts by a 
district superintendent, and provides for Common School 
Districts, and the election of trustees who shall constitute 
a Board ns a ‘‘body corporate”, holding ‘‘as a corporation” 
ail property for the u.se of the school in the district. 

Central School Districts, of which the defendant is one 
are treated separately in Sections 180], et seq., of the 
New Urk Eilucation Law. They are formed by order of 
the Commi.ssioner of Education, who is authorize!! to lav 
out Central School Di.sricts for the establishment of Cen¬ 
tral Schools to give instruction in elementary ami hich 
school subjects within stated boundaries defined by the 
(^omniissioner After .mtry of the Commissioner’s order, 
the (.cntral School Districts and the Central Schools there¬ 
in are established by petition and vote of the qualified 
voters, conducted under the supervision of the Commis¬ 
sioner of Education (Sec. 1802). The Central School Dis- 

are Education, whose members 

are elected, have the same powers and duties as Boards 
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» 

» 

of Education in Union Free School Districts (see See- | 

tion 1709, New York Education Law), and, where not in- • 

consistent, are subject to all the provisions of the Ediica- ‘ 

tion Law or any other general law relating to or affecting j 

Union Free School Districts (Section 1804), ! 

While the Central School District is not declared a body 
corporate, as is the Union Free School District, it is 
clothed specifically with all the powers and subject to the 
same limitations as the Union Free School, which includes 
authority to pay judgments against the school district by 
the levying of taxes. The recngniti(»n of exposun* to judg¬ 
ment and the means with which to satisfy a judgment is 
recognition of the fact that it is exposed to suit. ^ 

It appears conclusively that, although a Central School * 

District engages in the carrying out of a particularly im¬ 
portant governmental function which traditionally is the 
responsibility of the state, it does so as an autonomous 
agency, at least with respect to the establishment, sup¬ 
port, fiscal and business management and control of its 
schools. The most significant query put by the federal 
courts to determine who is the real imrty affected is 
answered in favor of the Central School District since its 
funds are used to pay judgments and all ofierational ex¬ 
penses. The powers and dutii's which the statute confers 
upon it recognizes its almost total fre**dom from State 
restraint in these matters. Under this test, the Central 
School District is the real party in interest. 

As early as 1922, we find the defendant Boanl of Edu¬ 
cation had the power and duty to superintend, manage and 
control the school (See Section 310 of the New York Edu¬ 
cation Law, now Section 1709, supra), and was subject to 
suit in the State Supreme Court for its acts. The lan¬ 
guage of Pound, Judge of the Kew York Court of Appeals, 






102a 

Order and Decisum of Ryan, J. 

rejcctinp' tho contontioii that defendant was immune from 
suit be.auise it was a Kovernmental nfiency, is unequivocal. 
Judge Pound wrote: 

“When the state surrendered to the board a portion 
of its sovereign power and delegated to it a duty 
imposed upon tlie state by liie Constitution (Art. 
rX, ^1) and it accepted the trust, it undertook to 
jierform with fidelity the duties whicli the law im- 
jiosed upon it. It is not immune from suit 
Although it acts in its corporate capacity, it is not 
absolved from liability as a governmental agency to 
the e.xlent of the funds vested in it for the purpose 
by statute or which it is emiiowered thereby to raise 
by local taxation.” (Herman v. Board of Education 
234 N.Y. 196, 201, 202.) 

Since the Board was held not to possess immunity, the 
question of its consent to suit only in the Court of Claims 
never arose. 

Although defendant recognizes this, it argues also that 
there is no jurisdiction in tho federal courts because the 
federal courts, for purposes of the Eleventh Amendment, 
have construed a suit against a Board of Education as a 
suit against the State (citing O'Neill v. Early, supra- 
School Board of City of Charlottesville, Vn. y. Allen, 
supra; and other decisions following that holding cited by 
the Board.) ^ 

A reading of these decisions discloses that, by applying 
the test of whose funds would be used to pay a judgment 
and who was, therefore, the party to benefit or suffer, tbe 
Courts concluded that the school boards or districts being 
sued were, in reality, the State or commonwealth and 
therefore, not subject to suit in the federal courts because 
they lacked the requisite citizenship to confer jurisdiction. 
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Thus, in O’Neill v. Early, supra, where it was alleged fliat 
the Board was an administrative department of the Stale 
of Virginia, the Court dismissed the suit on a finding lliat. 
in fact, it was an agency of (he State souglit to be li. I'.i 
liable to .iii-lgmeiit payable out of public funds. DeL o// 
V. R/chni md Sihool Board, supra, and County Sr ■■ t 
Bond of ArlitifRon Co. v. Thompson, 240 F. 2d 59, < i 
denied :i:.! U.s. !)ll. recognized this ns the controlliii-r 
faetor. I I, wiitff v. Upprr Dublin Public School Disttaf, 
siiura, re; i-hed the same conclusion based on local law de¬ 
cisions which held that even though the school ilistrict -'.iis 
a body corporate, a ciiiasi-iniinicijiul corporation, it . is 
out an agency of the State performing governmental fuue. 
tions and, since it was the Commonwealth, not suable in 
the federal or state courts. Wihtol v. Crow, supra, held 
the school district an instrumentality of the State perform¬ 
ing governmental functions at State expense. To these 
holdings, we subscribe. 

Once we find that the defendant is not the State of New 
York, we must find that it is a New York corporation ami 
there being diversity of citizenship, there is no ground for 
that it may not be sued in the feileral court. The 
defendant, like any other defendant, may not immunize 
itself from suit, if the jurisdiction is pre.sent (Oeer v. 
Emrick, 283 F. 2nd 293, cert, denied 3(55 U.S. 817). This 
conclusion does no violence to the local policy of New York 
for, as we have seen, these boards have been uniformly 
subjected to suit in the State courts in tort as well as in 
contract. There is no reason for this Court’s declining 
jurisdiction, even if it could. 

We turn now to a consideration of the other grounds 
urged by defendant for dismissal of the Second, Fifth and 
Sixth causes of action, and for summary judgment in its 
favor on its « oarth and Fifth counterclaims which allege 
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illegality of the contract, release and waiver and failure to 
file written verified claims. In the alternative, defendant 
seeks an order of this Court specifying the facts that ap¬ 
pear “without sub.stantial Cf»ntroversy.”* 

The Second cause of action, solely against defendant 
Board, is to recover $182,402.85, representing extra work 
and iiiatorial furni.shed by plaintiff at the request of de¬ 
fendant. It realleges the first six |)arngraphs of the First 
Cau.se of Action (which is dismissed), pleading that on 
March 17, 1004, plaintiff, the prime contractor, and the 
defeinlant entered into the prime contract to furni.sh the 
materials and construct the Bedford Middle School; that 
l»laintiff proceeded to perform and carry out the terms of 
the prime contract, except ns such performance was inter¬ 
fered witli and prevented by the acts of defendant; It also 
alleges the timely presentation of written verified claims 
by j)laintiff and the lapse of 30 days since their presenta¬ 
tion. 

The Fifth Cause of \ction against the defendant Board 
nn<l the Joint Venture again alleges the execution and per¬ 
formance by plaintiff of the March 17, 1%4 contract and 
Its unlawful termination by defendant, and recites fur¬ 
ther that, wliile plaintiff was engaged in th(> performance 
of its prime coniiuct, defendant on March fi, 19fiG in breach 
of the contract terminated further iierformance of it by 
plaintiff and that plaintiff was ready and willing then and 
at all times to complete its performance of the prime con- 
tract. (These are allegations taken from the Fourth Cause 
of Action, which is also dismissed because it based on 
the contract.) Here, again, plaintiff pleads due notice of 
claim and then goes on to aUege that, after the Board 

• Defendant haa not filed a Rnle 9-g stoteinent 
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terminated the contract, it refused to permit plaintiff ac¬ 
cess to the job site, in order to recover and remove the 
plaintiff’s materials; that the joint venture has been using 
these materials and tools and that defendants continue 
to wrongfully detain them to plaintiff’s damage in the Fum 
of $GG,904.02, their alleged value. 

The Sixth Cause of Action against the Roard alone re¬ 
alleges the timely presentation of written verifie<l claims 
by plaintiff and the lapse of more than 30 jlays before the 
commencement of suit, and then pleads a claim in ({uantiini 
meruit on the following facts: that lM>tw<*en March 17, 
1904 and March 8, 1906, plaintiff at the special instance' 
and request of defendant performed work, labor and fur¬ 
nished services and materials in the construction of the 
Bedford Middle School, reasonably worth the sum of 
$2,762,379.04; that this amount became due am. owing to 
plaintiff and that, althoiii^h demanded, only the sum of 
, $2,120,750.91 has been paid to plaintiff, leaving the bal¬ 
ance due of $641,622.13, 

The First and Second Defenses are general denials, ex- 
cept that they admit the execution of the prime contract on 
March 17, 1904 and the payment to plaintiff of the amount 
alleged. The defenses also admit the Board’s refusal to 
allow plaintiff’s employees to remove materials and tools 
from the job site, and the use by the joint venture of cer¬ 
tain material, tools, etc. “in accordance with the terms 
and provisions of the contract between ulaintifT and de- 
fendant Board.” 

The Fourth Defense and counterclainj pleads the in¬ 
validity of the prime contract under New York General 
Municipal Law, and the decision of Judge McLean so 
lading, and smIu recovery of the payments made to pluin- 
tiir from April 29, 1964 to February 14, 1966, totalling 
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$2,131,859, with interest, which payments the Board al¬ 
leges were ultra vires and void. 

The Fifth Defense and cnunt(>rclaim reallege.s the iiiak- 
ing ol the contract nTul thi* various hreaelies t)y plaintilT 
prior to January, 19(ir», and the giving of rmtiee hy the 
Board of its intent to terminate ihe eonti.iet. It then al¬ 
leges the innking by tlie parties of a suppleni. nlal agree, 
ment on Mareh 23, BMi.'), under whieh plaiidill wniVi-d ail 
j)nor claims for extra work, undertook to in.leiunily de. 
fendant fiom claims hy others, an<l agreed to eonipl. .e 
the halanee of the work hy a certain date or pay speeitied 
luiuidated damages which the Board might deduct fr.nii 
any amounts due plaintifT. Here, the Board also pleads 
the fadure of plaintiff to furnish a written verified claim 
to the Board prior to action in aeeordanee with Section 
3813 (»f the New York Kducation Law; and alleges fur¬ 
ther hreaehes by plaintiff of both the prime contract and 
supplemental agreement hy reason of which the defendant 
was cmnpelh>d to complete the job itself and to employ 
others to perform work, labor and services to its damages 
in the sum of $410,000. 

The Sixth Partial Defenw of the Bjard pleads release 
by plaintiff (d' all claims arising prior to the execution of 
the su[>pl(‘mciitul agreement. 

The ScvenUi Defense interpose^l by both defendante to 
tlie Pit til Cause of Action pleads tlie legality of the <le- 
tention of plaintiff’s tools and maU>rialH, tlie provisions of 
the Kfliicntibfi Law and the fJeneral Municipal Law of the 
State of New York, and the provisions of the prime con¬ 
tract and of the supplemental agreement Defendant Mars 
in this Seventh Defense pleads that, under its completion 
contract with the Board, it was required to use the plain¬ 
tiff’s materials; that plaintiff knew this and made no claim 
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of owneraliip until it filed the action. The defendant con¬ 
tends that plaintiff, therefore, is barred by ladies from 
prosecuting this claim. 

Defendant Board seeks a judgment on its two counter- 
daiins for $2,131,859 with interest from the date of iiay- 

ment to plaintiff, and for $410,000 with interest from 
March 7, 19G6. 

The reply to the two counterclaims, which was served 
after the submission of this motion, denies most of these 
allegations, including the illegality of the 'jontract. Al- 
Uiough the reply aibnits the decision of Judge McLean 
holding Uie contract invalid and unlawful, it denies that 
the Board may not legally imy plaintiff. The reply also 
denies that the Board has been damages I by the payments 
made to it The plaintiff in the rejily admits the making 
of a supplemental agreement, but pleads its illegality, al- 
leging that it was part of the jirime contract Affirma¬ 
tively jilaintiff in its reply alleges that it was fraudulently 
misrepresenteil by defendant Board to plaintiff that the 
pnme contract was vali<l and legally binding, that plain- 
tilT relied on the truth of this representation and that 
defendant is estoppe<l from asserting the defense of il¬ 
legality. The reply concludes with the allegation that the 
completion contract between defen.lants is void under the 
bidding provisions of the State statutes. 

Although in this consideration of the motion liefore 
us we presume familiarity with Judge McLean’s decision, 
it IS necessary for our determination here to note tliat 
^e basis of his holding—tliat tlie prime contract entered 
mto between plaintiff and the defendant Board was void 
and illegal—lay in his finding that it had not been let 
out in accordance with competitive bid.ling requirements 
of Section 103(1) of the New York General Municipal 


4 
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Law, wJiich directa tJiat a contract sJiall be awarded to 
Uic low(.st responsible bidder after advertising for sealed 
bids. What had taken place was that, when the lowest 
bidder witlulrew its bid alter the Board had adverUsed 
for sealed bids in kecjiing with the statutory provisions 
Uio contract was awardcl to jilaintilT Fabrizio, the next 
lowest bidder, and that, simultaneously and without au- 
tliority, the Board changed the sjiecilications of the con¬ 
tract to omit work on the part of Fabrizio to the extent of 
$172,677. Fabrizio, j)rior to the award to him, had sought 
to raise his bid, after the bids were in, by $172,677. The 
effect of these eluuigos, Judge McLean held, changed the 
original bid and original specifications wUhout giving 
other bidders the opportunity to bid on tJie job with 
changed specifications. In addition, Judge McLean found 
that the Board had signed a contract for the building of 
an atliletic track (Alternate No. 3) for a price of $99,000, 
which WHS $4,000 more than had beim authorized by the 
voUirs of the District. This, as in the reduction of the 
$172,677 item, was given the njipearnnce of regularity by 
a^ change onler cxecute<l witliout approval of the State 
Kducation Department as rwiuired by law. The Depart¬ 
ment had, under statuU', prior to the advertising of the 
bids, approved the original plans and spiHjifications upon 
tlie basis of which the contractors file<l their original bids. 
Jinlge McLsnn found that the change order was not sub¬ 
mitted to tin* State Eilucation Deiiartment, if at all, until 
tliree days la-fore he conducted the hearing on the con¬ 
tract’s legality. With respect to the change order on the 
athletic track, Judge Mcl^enn found tliat plaintiff Fabrizio 
hiul already been paid $98,000 for this work. 

We must also note that Judge McLean declined to con¬ 
sider whether ihe changes in the plans and specifications 
or the change in the athletic track had affected the valne 
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of the school, or whether they had saved money for tlie 
Board or provided equivalent facilities. All that he de¬ 
cided, and idl tliat was l)efore him, was whetlier the con¬ 
tract was \alid, and he held that, imder New York statu¬ 
tory law ami tl)e cases interpreting it (citing Oereof 
Siucrtf'y, I'i NV L’d 36), it was not 

'J' leie w !s IK) appeal from Judge McLean’s decision 
denying ilc i iKlanl s motion lor a stay of the suit and lo 
coinpo) arbitration. 

I’laintilT, Iiy its consent to dismissal of the three causes 
of action arising out of tlie contract, anu defendant, l.y 
its motion for simimary judgment in its favor to recover 
the payments, acknowledges the finality of that decision. 
We agree with Judge McLean that New York law and 
the undisinited facts dictated the holding that the con¬ 
tract was null and void. 

. Judge McLean never reached the question of remedies 
remaining available to the parties, and it is that which 
is presented on the present motion. 

In the first decision in Qerzof v. Sweeney, supra. Judge 
Fuld had held tliat in a taxi>ayer’s suit to annul tlie con¬ 
tract and restrain its i^erformance by the village or for 
damages, a contract whose specifications were so drawn 
as to preclude comiietitive bidding other than by defend¬ 
ant Nordberg Manufacturing Co. was void and illegal and 
to be set aside witliout showing injury to the village. 

The second decision of the New York Court of Appeals 
in Qerzof v. Sweeney, N. Y. 2nd , rendered in 
1968 since this motion was submitted, deals precisely with 
the question of remedies after the contract had been 
found void because in violation of the bidding statute 
(New York General Municipal Law, Section 103). 
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U])on the reniand of o 

ilSpsss 

«'>n of oil ,„„„ov, r....oiv,., IT; , 

noofioo z 

irci'T “.t 

berif for ^ * * ’ ■ f>aym<.‘nt8 made to Nord- 

»;.oi.io;^;: :iri' 

to alloente tliom to the K^r n '"S'lmcient evidence 

« l>art of overall mo,|or„ilib„ IT't*” u'^M'’,ir' 
oounocl fee. l„ ollIrod.IL:"'' *' 

Answering Nor.ll,erg’s .lefensc that (.,.utable oonsidera 
t ons a,>,.he,l Ikk^uso the village has received X for' 

that the vdlage might not retain the generator and at 
the wine time, recover back the amounts jiaid the trial 
court on remand made the following holdings:’ 

“I’he law respecting municipal (xmtracts in this 

L il J/ ^ exiK-nded with¬ 

out lawful authorization ... The Court of AoDeals 

has held that the instant contract was unWul 

and invabd. It ^orefore follows that no payment 

made or received thereunder was lawful. (Albany 

Supply d Equip. Co. V. City of Cohoes M A ri 
ad 700) (p. 506) ^ ’ 25 A. D. 
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“Therefore damages are found to be the sums paid 
to Nordberg and Nordberg wUl be directed to male* 
restitution of such smns. , . . 

“Penuittiiig tlie village to retain tlie generator and 
direc ing repayment of the sum illegally paid 
inde- I a harsh reault. Nevertlieless the law •. 
clear, and b. permit literal application of equitable 
jTinc pies ill (his case would invite the cx’ils tin 
statute is ohvli^ll^ll^.ndeil to prevent. This is a 
rcsull the courts oW^iis State have not counti 
nanced, notwithstanding Uic views held in other 
jurisdictions (Albany Supply £ Equip. Co. v. Citq 
of Cohoes, 25 A. D. 2d 700, supra; LuUken v. City 
of Roche.Hter, 7 A. D. 2d 498). (p. 509).” 

And it reminded defendant that the Court of Appeals 

“has given emphatic warning tliat equitable powers 
of the courts may not be invoked to sancUon dis¬ 
regard of statutory safeguards and restrictions. 
(See also, I/utzken v. City of Rochester (7 A. D. 

2d 498). Removal of the generator unit will not be 
allowed, (p. 507) . . .”. 


% 


On cross appeals, the Appellate Division of the State 
Supreme Court modifie<l the judgment by providing that, 
whUe Nordberg was to pay back the purchase price of 

■* •>«"<» ot 

$^,0W to secure Uje village against any damages stem- 
ming from the removal and replacement of the equipment 
undirected that the counsel fees be paid solely by Nord- 


When presented once again to the Court of 
the appeal from the Appellate Division, Chief 


Appeals on 
Jndge Fold 
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hold tliat, while tliere was justification and precedent for 
the deeision of tlio trial court, tlie amount to be awarded 
to tlie Village while permitting it to retain the generator 
should be something less than the full purchase price, to 
wit, the actual money damages resulting to the Village 
from the luircJiase and installation of tlie Nordberg gen- 
erator with interest froni that time. The Court recog¬ 
nized that in reaching tliis decision it was straying from 
the established princijilo which it repeated in the clearest 
of terms: 

“Wo have not previously been called upon to fash¬ 
ion a remedy appropriate to a ease such as this, 
where an illegal and void contract for public work, 
entered iido in defiance of the competitive bidding 
statute (General Municipal Law, §103) has been 
performed in full on both sides. We have, how¬ 
ever, dealt with the situation, one step removed, 
in which tlie municipality has consumed or had 
the full benefit (d’ illegally purchased goods or ser¬ 
vices but the vendor or supplier has not been paid. 
We have rejicatedly refused, in such cases, to al¬ 
low tlie sellers to recover payment either for the 
price agreed ujion or in cpiasi-contract One of our 
salient purposes in adopting this rule has been to 
deter violation of statutes governing the spending 
of public monies for goods and services. The re¬ 
strictions imi)ose<l by such legislation, we recog¬ 
nized, are designed as a safeguard against the ex¬ 
travagance or corruption of officials well as 
against their collusion with vendors. If we were 
to sanction paymMit of the fair and reasonable 
value of items sold in contravention of the bidding 
requirements, the vendor, having litUe to lose. 
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would be encouraged to risk evasion of the sUtutc- 
by tlie same token, if public officials were free to 
make such imyineuts, tl.e way would be open to them 
to accomplish by indirection wliat they are forbid¬ 
den to do directly. (See, e.g., Albany Supply d 

C'o/ioes, 18 NY 2d 968,^alTg. 

son 'l^fW V J? f V. Qlea. 

, 121 N. Y. C31; Dickinson v. City of Povah- 

S? 28, Zm/eiTn v. C'f<y o/ Rochester, 7 A. I). 

“There should, logically, be no difference in ulti- 
mate consequence between the case where a vendor 
iM ^en laid under an illegal contract ami the one 
n which pa^nent has not yet been made. If, in the 
latter case, he is denied payment, he should, in the 
fomer, be r^piired to return the payment unlaw¬ 
fully reccivefl—and he should not Ik* excused from 
ma ing tins refund simply liecause it is impossible 
or .nto or.bly for ,„o 

•tore Uie illogally ,,ur,l,a.cl goo,I, „r ,„rvi«a 
th. vomlor. In aeithor a.,,, oaa the u.ual co^L " 
f e,|n,ly to prevont unjust .•nricliniont !«• allow,.,I 
to overanie a.i,l oxtingnisl, i|„, 

treaiury. Although ting ,onrt has not lui,l ocra- 
!t°?. r"' °!I ‘Wfllate oourta of 

ttat Jh! «» <l«ide,l, holding 

2,t r"!!..'''™ “« *•»"« «W aro 

"Ot capabl. of being returned (gee County of 




}\ka 

Order and Decision of Ryan, J. 

Shasta V. Moody, fK) Cal. App. 519, 523-524; McKay 
V. Town of Lowell, 41 Ind. App. G27, G38),* and wo 
strongly favor this view. Only thus can the prac¬ 
tical e/Tcctivencss and vigor of the bidding statutes 
be maintained.*” (Slip opinion) 

The Court of Appeals, notwithstanding its prior hold- 
>ng8, proceeded to fashion what it considered an cqiiit- 
ahle result hecamso it concluded tliat it coiihl do so -with- 
out disturbing the salutary rationale and policy under- 
lying such decisions as Albany Supply & Kquip. Co. v. 

f '‘'agnituda 

of the forfeiture suffered by the defendant and the ‘‘cor¬ 
responding enrichment” to the Village of Freeport were 
tho unusual circumstances” which impelled the Court to 
deviate Irorn the princij.Ies it long had enunciated: 

“The purposes of our competitive bidding statutes 
Oiay he fully vindicated here without our render- 
mg so Draconian a decree as to subject the defend¬ 
ant Nordherg to a judgment for over Uiree quarters 
of a million dollars. Justice demands that even the 
burdens and penalties resulting from disregard of 
the law be not so disproportionn'rly heavy as to of¬ 
fend conscience.” (Slip opinon) 

The Albany case cited by Judge Fuld held that: 

Although other juri.s4liction8 may recognize a 
claim u|»on a quantum meruit or ((uantum valebat, 
even though there were irregularities or defects 
in the method of contracUng for the services, it is 
clear that such is not the law in this state.” Lutz- 
ken V. City of Rochester, 7 A D 2d 498 quoted in 
Albany Supply d Equipment Co. v. City of Cohoes 
25 A D 2d 700, aff’d 18 NT 2d 968. ‘ 
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Although Judge Fuld did not apply this principle in the 
Mse of a fully performed contract, his reaffirmanoe of 
Albany principles makes it clear that, in a suit predicated 
upon an unexciite<l or partly executed contract, the New 
York law remains as previously cnunciate<l. 

It fdlows, therefore, that any claim being pressed by 
plaintiff or which emanates solely from the illegal con¬ 
tract whether under it or in «|uantum meruit, must be 
stricken as unenforceable. 

The Second Cause of Action, as we have seen, is brought 
to recover for the “fair and reasonable value” of “extra 
and additional work, labor and services and . . . extra ami 
additional materiar’ furnished at the reipiest of defend¬ 
ant. It realleges the execution of the prime contract and 
the timely presentation of verified claims “setting forth 
the claims stated herein.” On its face this cause of action 
18 to recover for extras performed under the prime con¬ 
tract in the constiuction of the school which was the sub¬ 
ject matter of the invalid contract. The notice of claim 
which sets forth this claim “for losses, increased costs’ 

. . . changes in the work to be performed under the con¬ 
tract, for deficiencies in the contract .Irawings and/or spe¬ 
cifications . . . and changed conditions” states that the 
claims set forth are being made “in connection with the 
r.ontract entered into” by the parties on March 17, 1964. 
The contract contained specific provisions relating to ex¬ 
tra work ami changes which the owner might order and 
provides that the “contract sum” is to be a.ljusted ac- 
conlingly and that “all such work shall be executed under 
the conditions of the original contract.” (Articles 3 anri 
15 .1 th. 0..cr.l Codition.., The ..Umpi io T.rlZt 
y plead lo “iiuantum nieruif, even if it could convert 
this contract claim into one in quantum meruit, would 
not save it since, first, plaintiff may not under Gertof 





Order and Decision of Ryan, J. 

recover in .iiiantiim meruit under an invalid 
contract and, second, since tlie contract itself, if valid 
provides tha extras are part of the contract and to 
m-overed only under tl.e contract price as adjustwl Th^ 

in ‘iail! ^ as insufficient 

We take up the Sixth Cause of Action and we conclude 
that, un.ler tiie New York Court of Appeals holdinirs that 
too, must fall This claim is in quantum meruit for’serv¬ 
ices iiei loniKMl in the constnietion of the school at the re¬ 
quest ot delemlant during the existence of the prime 
contract and supplemental agreement. It also alleges the 
timely jiresentation of claims which, as we have seen 
were made “in connection with the contract.” It pleads 
the payment to j.hiinti/T of $ 2 , 12 ^, 756 . 91 , which was the 
iMoney r«id to jilaintifT under the prime contract, as 
plcadcl m the First Cause of Action. Like the Second 
Cause of Action, it is a claim to recover for the per 

formance of plniiitiff under the invalid contract and may 
not he asserted. ^ 


T Action is for wrongful detention of 

lilaintiffs material as a result of ilefendant’s unlawful 
termination of the contract. The notice of claim which 
was made “in eormectioii with tJie contract” recites that it 
IS for “improiKTly and unlawfully prohibiting Fabrizio 
& Martin, Incorporated, from removing its materials, tools 
and appliances from the job site after the Board of Kdu- 
cation improperly and unlawfully terminated the contract 
of habrizio & Martin, Incorporated .. .” Although plain¬ 
tiff now says that this claim sounds in tort, it was asserted 
at a time when the contract was claimed to be valid by 
both plaintiff and defendant, when plaintiff was seeking 
•lamages solely for breach of contract with the Board as 
evidenced by the entire complaint and the notice of claim, 





Order and Decision of Ryan, J. 

which notice of claim relates only to the March 17, 1964 
contract, but which plaintiff alleges embraces this 5th 
claim. Moreover, the defense to this claim for detention 
18 tesed on the terms of the contract, which defendant 
said container! sjiocific provisions for removal and de¬ 
tention and further use of plaintiff’s materials and tools. 

As Judp Fuld printed out in Gcrzof, if a contractor 
under an invalirl contract could recover on quantum mer¬ 
uit, he would lie encouraged to risk evasion of the stat¬ 
ute. Certainly, tlie same can lie said if he were per- 
nutted to convert a contract claim into one sounding in 
tort m order to evade the statutory policy. The Fifth 
Cause of Action arises out of and is founded on the U- 
legal contract anrl may not lie asserted. However, this 
Item of damage may be weigheil and considere<l under 
the defendant’s Fourth counterclaim, to which we now 
turn. 

The Fourth and Fifth counterclaim upon which defend¬ 
ant seeks summary judgment present the crux of this 
litiption. As we have seen, the Fourth counterclaim 
seeks recovery of the contract price so far paid to Fa- 
bnjuo. Under the philosophy of Oerzof v. Sweeney, supra 
while defendant may not un<ler the Fourth counterclaim 
recover the entire amount it has so far paid Fabrizio it 
naay well recover from Fabrizio some of this money under 
the "Qerzof" guidelines. 

We hobl that, if the Court was of the opinion there 
that restitution of $757,625 by Nordlierg was a forfeiture 
to him and an enrichment to the Village of such magni¬ 
tude as to call for eijiiitable intervention, it would be 
loath here to compel the rejiayment by plaintiff of over 
^0 mUlion doUars without an inquiry into the merits 
This action lias not been tried; we are not in a position 
to know whether the Board received a benefit which 
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tera which must be at Sr^”' "*“‘* 

ing ^rom\?each\^*?he damages flow- 

agreement by plaintifT ft cannT*?*'* supplemental 
tract, because fi has'ten Id i -- 

agrwment because it depended fir ' ^ «“PPl«mental 
continued validity of the nrimp « existence on the 
^ar as the Board seeks to tp °“tract. However, inso- 
it in being compelled to compUte'the'Tchfof 

.Knd«“itior.%‘ere “0“'“ 

.ot «nw be g„„.^ tbe'c.r re:TJr,ri:ir 

tbe ilJe^it7o'f°‘jbe'‘contr’’,''‘™ " »« 

ti-t it Vno! ^e.d“ '» “''-‘'“t” 

•npplemental agreement or releaae " 

either or failure to present veri^ . ^ ’“<^«r 

iasues remaining for determioAfi ^ and that the 
the Board euffe^rarl dTreefc?^ 
contract, including but not liJliLd trtheh 
ated by the Court of Appeals in 'Versor. 

summary judgmcn/^^n'^Te^^rflfth^^rp^^^ 

claims are denied. So ordered. ^ ^ counter- 

Dated: October 1, 1953. 

STLVESTta J. 
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The Board of Education CnxTRAU School Disxrurr Vo. 2 
OP Tiia Towns of Bedford, Vb»v Castle, Vortu Castlr’ 
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Aetna Casualty and Surety Co, 
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Before: t-.' ••• 

Moore, Siiith and Haye, 

. . Circuit Judgee. 

Appeai from a judgment of the United States District 
Court for the Southern District of New York, Inr.er B. 

granting a motion for summary judgment 
di.smis.sing tl.e complaint and denying plaintilTi cross- 
motion for summary judgment. 

Reversed aud remanded. 
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Plaintiff-AppeUaml. 
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D«>1» A. T-weh New York, N. Y. (Max E. 
Orcenbor* and Oeor*. N. Topli^ New 
I . Y, Moi HI Greenberg, Traymiii, 
Hnmi. Cantor. Beiti t. Blnaky, New Yoit 
H. T, of eonnsel), /or Dcf,„da«I.Appdl^ 

IfooHE, Circuit Judge: 

r i’T"' "" Cenlroi 

North C 'll"'* nV* "" Cnetlet 

North Castle and Pound Bidge (the B.. rd) from . .W 

"lent granting the Aetna Casualty and Surety Co.-, (Artni) 

motion for ..nmmary judgment dismissing th. eomplaint 

J^d denying the Board's eross-motlon for .ummary jndg. 

* 

The sol, issue on this appeal i, whether the District 
Court was correct in stating that Aetna could not be liabh 

rk low absolves a surety of oH liability on a perform- 
nnec bond once it has been determined that the principal-, 
eonstruelion contract was inegal bceauso it wa, not W in 

Dislrl; r V that th. 

ro ^ j^^gment U therefor, 

rexersed insofar as the Board’s complaint was dismissed 

Sii^ Ipl^oL* ■' *>“> 

The Fade 

reo'ue^n’ct^' f*" 
rcfjuestinjf bid.s for the general construction and siU work 


X. r. Oriwral Muaicipal |ie3(l). 


1004 






for its ^fiddle School.* Six bids were submitted. The tJirce 
lowest bids were ns follows^ ’ '*• -’r' 

Contractor . “ Base Bid 

■ * ■«*'** 

Rand Construction Co. ■ $2,276 800 

Fabrizio & Martin, Inc. $2,326,900 

Walter A. Stanley Construction Co. $2,549,000 

The contract Mas awarded to the Band Construction Co. 
in Jnnuai'y lf64. Siibsequcntly, the Rand Co. asked to 
wittdraw its bid because it had made an error in compu¬ 
tation. The Board consented. 

The contract was then awarded to Fabrizio & Martin, Ina 
(Fabrizio), the next lowest bidder. However, Fabrizio also 
discovered a mathematical error in its computation, wliich 
it claimed had been understated in the amount of $171,000. 
Fabrizio also asked cither to withdraw or correct its bid. 

Fabrizio’s request was followed by a series of meetings, 
letters and telephone calls between representatives of Fa¬ 
brizio and the Board during which it was decided to change 
the plans and specifications to compensate for the error. 
The changes wore made with the consent of the Board, the 
Board’s attorney, the architect and Fabrizio. To efTecl’uate 
the changes, a change order was signed on March 17, 1964. 
Tlie Board, however, did not submit the change order to 
the State Education Department for approval, ns it M-as 
required to do, until June 1967. 

At the same time that the change order was signed, the 
Board and Fabrizio entered into a general construction 
contract which incorporated the change order. Pursuant 
to the contract, Fabrizio ns principal, and Aetna ns surety, 
executed a performance bond and delivered it to tho Board 

t Tlita prMfJnrt wAa la conformlljr willi K. T. General Mualelpat T^w 
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'“'""-'"O "ork 0„ II.. 
u. ar,': ''»'■' '"•■•'i in iwa. bcfori 

TTk m,dated 
» into a contract with Owner for 

ifoiieral oonslniclioii and site work for n aim h 

Sel. 00 . 5o„f„.d, New Yeek Z.,,/" 

",f ’"f '“'"'■'‘■‘"’“na pre|,a,cd by II,e Arcbilocia Col 
b^boeal.ve Cambridge, Mas,. ,e,,.W, ,:.,„rac, T ! „ ' 

to ZbTctrer 

Cli that If (he Contractor shall promptly and faith 

be n *!'"* '°"'eael, tbei. tbi, obligalion shall 

be nail „,„| void; otberoise il shall remain L 
oiee and e/rect" (emj,basis supplied) 

Board .and lamis.o, a supple,.,ental sgreemenl was 

up lo Ihi ‘'"t diseussio.,, leading 

up to (his agreeinent and consented to it ’ * 

About one year la(er, Fabrizio notified the Board of if ' 
nifen ion to cease further construction of the school 
Board responded by declaring Fabrizio in default Aetn! 
was nodfied of (he default and was requested L 
rang^ ments to complete the work. The request was refused 
. u >.sequenlly, (he Board relet the unfini.shed portions of 
e uork to other contractors who completed the school 

Prior Proceedings 

l abrizio commenced an action against the BnArsi 
Sou burn Dis.ric of K.w York. dZ.; N. 29» 

.«k,„g u, recover dmnag., for allegml brem* of 
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dorcd lu lie cousli uction of lie school. The con.i,lni„t elate 
..X oauece of .-.chon. Each one of them was prc.ni.cd o, 

moved to star the action pending arbitration. Argument oi 

e’’® ^IcLean. United States Die 
tiict Judge for the Southern District of Now York.* 

In ruling on this motion, Judge McLean found that thi 
effect of the change order on the original plans and speo- 

new L”* the Board should have requested 

ds on wjat was essentially a new contract in order to 
conform to the requirements of the New York State com. 
pclitive bidding statute. Since all Mould-be bidders Avere 
denied an opportunity to submit their bids, the contract 
was held tc re illegal and thus invalid. The Board’s motion 
to compel rxbitration was therefore denied on the ground 
that the arbitration clause in the invalid contract was also 
invalid, ho appeal was tak- i from this decision. The deci- 
smn IS unreported but is sec forth in the appellant’s appen. 
di Xf 48&-73A. ^ 

Aft^r Judge McLean’s decision was rendered, the Board 
served its answer to Fabrizio’s complaint The answer con¬ 
tained seven afSrmative defenses and two counterclaims. In 
pertinent part, the Board’s defenses alleged the invalidity 
of the contract and cited Judge McLean’s decision. One 
coupterclaim sought recovery of all money paid to Fab-' 
nzio and the other sought damages caused by Fabrizio’s 
brwch of contract The Board then moved for summary 
judgment dismissing the complaint and granting the relief 
sought in the counterclaims. Argument on this motion was 


* Sdnettlon Centra Sdioel 

Slk n. issn. ’ *■ ** (■•d.n.t. 
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p^icf^ontcd to JiHlge Ryan, District Judge, for the Southern 
District of New York.* 

In dismissing Fabrizio’s complaint, Judge Rynn first 
stated that ho agreed with Judge McLean’s ruling that the 
contract, having been awarded in violation of the New York 
State competitive bidding statute, uas invalid. He then held, 
on the basis of the New York Court of Appeals decision in 
Gcy:of v. Sn entry, 22 N.Y.2d 297, 239 N.E. 2d 521 (1968) 
that Fabnzio could not base any recovery against the Board 
on the invalid contract whether it alleged breach of contract 
or quattfvni meruit but that the Board was entitled to re- 
cover such damages as it might establish. 

A trial was ordered to determine the extent of the Board’a 
recovery. This action is presently pending. Fabrizio ap- 
pealed from the dismissal of three of its six causes of action. 
Tlie appeal was dismissed because it was not an appeal from 
a fin.il order. 

With respect to the Board’s Fourth and Fifth counter- 
claims, which Judge Ryan characterized as the "crux” of 
the litigation, he held that "Under the philosophy of Gereof 
V, Stieency, supra, while defendant may not under tha 
Fourth counterclaim recover the entire amount it has so 
far paid Fabrizio, it may well recover from Fabrizio some 
of this money under the 'Gerzof guidelines,” but he aUo 
held that the Court "... would be loath here to compel 
. the repayment by pi lintiflf of over two million dollars with- 
out an inquiry into the merits.” {Fahrizio, supra, 290 P. 
Supp. at 956). ! . ' • * 

Thus fur the Fabrizio-Board litigation has produced two 
decisions (1) arbitration has been denied because the con¬ 
struction contract containing the arbitration clause was 
illegal; and (2) Fabrizio cannot recover from the~Board 
under the illegal contract Still open for decision is Fab- 


4 ralrttit / Varfta he. ». The BeerS ef KiueeHee CeetrM 
VUMet .¥•. S, 2»0 F. Sapp. M (S.D.X.y. ]»M). * 
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rizio’s liability to the Board. It Avas to cover any such 
potential liability that the Board required and Fabrizio 
sought and paid for Aetna’s monetary guarantee of prompt 
and faithful performance. 

The Present Action 

The Board, seeking to hold Aetna liable on its perform¬ 
ance bond, commenced tbe instant action 5n the Westchester 
County Supreme Conrt of New York. A petition by Aetna 
pursuant to 28 U.S.C. ^1332 to remove the action to tbe 
Federal Court was granted. As noted, the Board’s com- 
plaint was dismissed on Aetna’s motion for summary judg¬ 
ment on the thcoi’y that Aetna, os surety, was absolved of 
all liability because the construction contract was invalid. 
This ruling is at issue here. 

The Trial Court’s Opinion 

The Trial Court on Aetna’s motion for summary judg¬ 
ment concluded that since the March 17, 19G1 contract be¬ 
tween the Board and Fabrizio "was null and void, the surety 
Aetna is not liable on a performance bond of that same 
contract.” The Board of Education, Central School District 
No. i, etc., r. Aetna Casualty <S Surety Co., Docket No. 68 
Civ. 1162 (S.D.N.Y. May 11, 1970). For New York law, the 
Court relied on Village of Medina v. Title Guaranty <i^ 
Surety Co., 152 A.D. 307, 136 N.Y.S. 786 (4th Dept. 1912),' 
nf’d, 211 N.Y. 24, 104 N.E. 1118 (1914) and Kent v. Thorn- 
ton, 179 Mise. 593, 39 N.Y.S. 2d 435 (Sup. Ct. Cliautauqua 
County), aff’d, 265 A.D. 904, 38 N.Y.S. 2d 573 (4th Dept 
1942), and decisions of courts in other States. The Court 
rejected Gerzof because the Gerzof theory of liability did 
not affect Aetna, as surety, in any way. 

Gerzof v. Stceeney 

This case must be considered in relation to Judge Ryan’s 

decision in the action brought by Fabrizio against the 

0 
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oard o.id (ho countcrcl.iims by the Board against Pab- 
mio Ill an endeavor to ascertain applicable New York 
law, Ju<i 5 c Ryan relied heavily on Gerzof v. Swcenty 

SKiir/i 


f7r/;?o/ was a taxpayer’s action against the Mayor of the 
illage of Freeport to annul a contract wi(h Nordberir 
Manufadunng Co. for (he purchase and installation of 
elcctnc power equipment, primarily a generator. Because 
of Moladons of New York’s competitive bidding statute, 
1 C ‘•ontiact was held to have been illegal. The Village 
Board of Trn^d had awarded to Nordberg the contract 
lor a , ..„d ,nore expensive generator based on spocifi- 
ca ions drawn by Nordberg which only Nordberg could 
fnlfdl Tlie Court of Appeals held Uie contract illegal and 

N.Md 206“(W«r'"‘ “ 


On the trial with respect to damages, the trial court 
dot reed (hat (he gencrafor remain the property of the 
^l^agc .and that the Village recover from Nordberg the 
purchase price of (he generator, $757,625. 


The Appellate Division modified (he judgment to the 
exlent of giving Nordberg the option of recovering the 
generator upon posting a bond to indemnify the Village 
for damages incurred thereby. On review by the Court of 
Appeals (hat court was “concerned only with the question 
of remedies’’ (p. 302) in a case “where an illegal and void 
contract for public work, entered into in defiance of the 
competitive bidding statute (General Municipal Law, ^103) 
has been performed in full on both sides.” (p. 304). 

The Court (hen proceeded to fashion relief based upon 
equitable principles, saying: 


“Ordinarily, the application of the law to particular 
cases may not, of course, vary with the sums involved. 
But wc must recognize that the rule with which wa 
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are concerned has unique aspects that make it appro- 
printe for us to lake into account the severity of its 
impact in cases as extreme ns (he present one. -The 
purposes of our competitive bidding statutes may be 
fully vindicated here without rendering so Draconian 
a decree as to subject the defendant Nordberg to a 
judgment for over three quarters of a million dollars. 
Justice demands that even the burdens and penalties 
resulting from disregard of the law be not so dispro¬ 
portionately heavy as to offend conscience.’* (p.’ 306). 

A similar approach is justified in this a fortion case 
where the amount involved is over two million (not three- 
quarters of a million) dollars. In Gerzof the wrong was 
done to the Village of Freeport by the connivance of Nord- 
. berg and the Village officials; in our case to the taxpayers 
by the connivance of Fabrizio and the Board. The New 
York Court of Appeals resorted to a “remedy, lying veil 
within the domain of equity” (p. 307) and decreed that 
the damages recoverable from Nordberg should be mea¬ 
sured by the difference in price between the smaller gen¬ 
erator offered by Nordberg’s competitor, namely, $615,685 
and the Nordberg generator, namely, $757,625 plus $36,696, 
the installation cost difference—in other words, the addi¬ 
tional expense to the Village. While the question of the 
principal’s liability, if any, under Oerzo/, is pending but 
undecided, it would be premature at this juncture for this 
Court to try to set anticipatory “guidelines” until the facta 
are fully developed upon a trial on the merits. 

Aetna's Liabilitp 

Judge Ryan held that in the Fabrizio-Board action thht 
. insofar as the Board seeks to recover damages in¬ 
curred by it in being compelled to complete the school, it 
may well appear at trial that this is an item of damage 
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I niulor ‘Ocrzor,” and that “ • 

i::S:,t r;: ,;;;:r":r ”/ ^ 

>0 -j.» Cour. of Ap,o,,is i„ ■oJ^v'\T9^rT7l°^ 
-...U. ,.„.a 0 a i, r JLT^!; LTL 

'«ny, a^jamst Fabrizio and in favor of th. Z 

*mctV'bond*’L'^'^b"'"*“ the condition of thi 

^... J Hpi'oVri: r: ■ 

CO..M not „„aor 00 , oir™.„o,o.,cos ho ..ahk .o^ Bo" M 
ilamaffos. DaniaTos could only have been incurred i£ 

’o"7ZZ^"'‘Z"' "I'-ol .nj .1 WM 

•or l.ropor |,o,form,,noo of thi, oonstrnctioo «ork that 
’‘''■'’■i '"'-'r. Nor did Iho Judge hold n,,t Ih. 

Otis imohdily provouiod Pohrkio from reeovoriug. Ha 
held (,uite to 11,0 ooolrory. Hod the invalidity of Ihf con- 
roct prevented the Booid from obtaining any recovery 

for domoge. ogoinst Pohririo, Aetna's eontenlion might 
ba\e greater merit. ® * 

Tl,, contract no«r hefoie ... i, Aetna's surety bond. 

"faiuTlI " O'ot Fahrisio would 

faitlifully perform said contract.** 

dodge Ryan relying on Gerro/, directed a trial in the • 
Pamir,o-Boord oel.un for the determination of "the dam- 

l‘he 'in ' coffered as a direct eonsequene. of 

»oO). A,.„nug, thisdeeivion remove'’. : 

no hob,I,ly under a vo,d ,-n|.oet„it does not establish the 
nature or estent of the damages, if any, reeoverabl. h^ 
the BMrd against Aetna. Such a determination can only 
he made after full development of the facta relating to the 
underlying e.|uitlcs, via-a-vU the Board and Aetna. 


loia 
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Accordingly, the action is reninndcd to tlio District.Court 
with instructions to consolidate it with the pending Pabrizio- 
Board action, and making Aetna an additional party with 
respect to the Board’s counterclaim against Fabrizio so 
that all the facts bearing upon the rights of the parties 
may he addnoed. - •• 





PRE-TRIAL ORDER (Dated October 17, 1972) 

UNITED states DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 


I30e 


TABRIZ 10 & MARTIN, INCORPORATED, 


Plaintiff, 


-agatnst- 


THE BOARD OF EDUCATION CENTRAL 
SCHOOL DISTRICT NO. 2 OF THE 
TOWNS OF BEDFORD, NEW CASTLE, 
NORIH CASTLE and POUND RIDGE, 
MARS ASSOCIATES, INC. and- 
NORMEL CONSTRUCTION CORP. OF 
NEW ROCHELL, a joint venture. 


Defendants, 


-and- 


AETNA CASUALTY AND SURETY CO., 

Additional Defendant 
on the Counterclaim 
of^^defehdant The 
Board of Education. 


PRE-TRIAL ORDER 

Index No. 

66 Civ. 2935 


On , 1972, the parties to this action or 

their attorneys appeared before the Court at a pre-trial 
conference pursuant to Local Calendar Rules 6 and 13 and 
Rule 16 of the Federal Rules of Civil Procedure and the 
following action was taken. 


1. It Is ordered tnat the followfng amendm(:nts 
to the pleadings be allowed: 

(a) Paragraph 51 of the answer of tha ile- 


fendsnt Board of Education "First Counterclaim" be amnded 


to r tad as follows: 
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j "51. fty reason of the foregoing, sub- 

stantial completion of the building units 
j comprising Middle School was delayed, and 

j defendant Board was compelled to and did 

ij complete said job itself, and to employ 

|i the services of others in completing the 

Ij same, and all to its damage in the sum of 

j $496,890.00." 

jj (Plaintiff and Additional Party Defendant, Aetna, 

ji agree to the amendment, without prejudice to their position 

I 

|l that the amendment is insufficient as a matter of law bv 

!l 

j| reason of the decision and order of Ryan, J. dated October 
1, 1968.) 

I 

j (b) The Reply of the plaintiff be amended 

f 

I to include the following setoff: 

I 

I 

I "AS AND FOR A FIFTH DEFENSE AND SETOFF 

TO counterclaims of DEFENDANTS. 

"That before and at the time of the 
commencement of this action, defendant 
Board was Indebted to the plaintiff in 
the sum of $2,829,283.06 of which only x 
$2,120,756.91 has been paid, leaving a 
balance still due and owing of 
$708,526.15 for work, labor and services 
performed and material, equipment and 
supplies furnished in connection with 
the construction of the Bedford Middle 
School, out of which said sum of money, 
so due to the plaintiff, it hereby offers 
to set off to the defendant Board so 
much as will be sufficient to satisfy 
the alleged damages of the defendant 
Board, if any, in respect to the alleged 
matters complained of." 


(Defendant Board agrees to the amendment, without 
prejudice to its position that the amendment is insufficient 
as a matter of law by reason cf the decision and order of 
Ryan, J. dated October 1, 1968.) 




(c) The headings of the Second and Third 
defenses contained In the Reply of the plaintiff are 
amended to provide that they are Setoffs as well as Defenses 

(d) The pleadings were also agreed to be 
amended In accordance with the framing of the Issues In 
this action In Paragraph 9 of this pre-trial order. 

(e) The answer of additional defendant Aetna 
In action "The Board of education Central School District 
No. 2 of the Towns of Bedford, New Castle, North Castle and 
Pound Ridge vs. Aetna Casualty & Curety Co.," 68 Civ. 1162 

be deemed a reply to the counterclaline of the defendant. 
Board. 


(f) The answer of additional defendant Aetna 
Is amended to Include the a.^dltlonal Fifth affirmative 
defense, set-off and Flrs'C counterclaim: 

32. Defendant (Aetna) repeats, re¬ 
iterates and realleges each and every 

contained In paragraphs marked 
"9", "10", "11", "12", "13". "14" "15" 

"16", "18", "19", "20", "21", "22" "26" 

”27", "28", "29", and "30". 

33. That defendant Aetna, as surety 
with Fabrlzlo and Martin, Incorporated, 
as principal, made, executed and de¬ 
livered to the Board of Education a labor 
and material payment bond dated March 17, 

1964 and defendant Aetna Incorporates said 
bond and all documents referred to therein 
with the same force and effect as though 
fully set forth at length herein and for 
the exact terms anc conditions of said bond 
defendant, Aetna, begs leave to refer to 
the same at the trial of this action. 

34. That Judge Sylvester J. Ryan's deci¬ 
sion as set forth In paragraphs "18" "19" 

"20", and "21" of this answer In addition 
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held that because of said illegality 
Fabricio could not recover contract 
balances under the contract or on 
quantum meruit. 


35. That subsequent to the time of the 

forth In paragraph 

o of this answer, defendant, Aetna re¬ 
ceived claims against said labor and 
material payment bond from laborers 
^terUlmen and suppliers and thereafter 
defendant, Aetna, paid valid claims 
ag'^inst said bond in the sum of $114,396.86. 

36. ^t in addition thereto, defendant 
has suffered additional losses and ex¬ 
penses in the som of $55,503.39. 


I 

i 

i 

I 

j 

I 

I 

I 

j 

I 


plaintiff. Board of Education 
witnneld and concealed material facts 
from defendant, Aetna, which materially 
altered the obligation which defendant 
Aetna, assumed and rendered the contract 
Illegal and void. 


> 


38. Ttat the defendant, Aetna, would not 
have wr..tten said labor and material pay¬ 
ment bond had it known these material 
facts. 


39. That the withholding and concealment 
of these material facts was a fraud upon 
defendant, Aetna. 




! 


40. That the claims paid and losses and 

expenses suffered by defendant, Aetna 
were the result of said fraud. * 

41. That by reason thereof, defendant 
etna, was damaged in the sum of $169,900.25." 

(g) The answer of additional defendant, Aetna, 
incorporates the affirmative defenses and set-offs of plain- * 

tiff, Fabriclo, in its reply f:o the counterclaims of defend¬ 
ant, :k>ard of Education. 

3(a) The parties sripulate that the following 
facts are not in dispute in this action (each party 
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^serving the right to object to the »tert,Uty of eny 
such stipulated fact and Its relevancy to the Issues): 

j (1) That at the times mentioned in the 

■ pleadings the plaintiff FabrUlo ^ Martin. Incorporated, 

[ »e« . foreign corporation organized and existing under and 
: by virtue of the laws of the State of Connecticut, with 

:: l« principal office for the transaction of business at 
j' Darieny Connecticut. 

I 

(2) At the thaes «nttooed In the pleadings 

j the defendant. Board of Education, Central School District 

J Ho. 2 of the Towns of Bedford. New Castle and Pound Bldge. 

I is a aaniiclpal corporation organized and existing under 

I and by virtue of the laws of the State of New Vorh. with 

ij It. principal office In the County of Westchester. State 
j of New York. 

I 

i (3) At the tla«s-.aentloned In the pleadings 

the defendants. Mars Associates, Inc. and Nor«l Construc¬ 
tion Corp. of New Pochelle. were dos«,tlc corporation, and 
doing business as a Joint venture with Its principal office 
in the County of Westchester, State of New Vork. 

(A) At the tlsKs isentloned In the plead ngs 
additional party defendant. Aetna Casualty and Surety S., ’ 

•.d still is a corporation duly organized and existing 
under the laws of the State of Connecticut, with Its i 

prlnclpel place of business at ill Pearl Street, Hartford. ! 

Connecticut. 
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(5) Judge Edward C. McLean in a memorandum 

I 

decision and order dated and filed July 6, 1967, fouud the 
facts to be as follows: 


* * * 


"Upon the evidence adduced at the hearing, 
I find the facts to be as follows: 

(6) In November 1963, the Board of 
Education published a notice inviting 
bids for the construction of the school. 
Bidding documents, including plans and 
specifications of the school, were made 
available to bidders. Bids were to be 
submitted by December 19, 1963, but this 
date was extended to January 7, 1964. 


(7) There were six bidders for the 
contract for general construction and 
site work. Of these, the three lowest 
were the following: 

Contractor Base Bid 


Rand Construction Co. 
Fabrizio & Martin, Inc. 
Walter A. Stanley 
Construction Co. 


$2,276,800 

2,326,900 

2,549,000 


(8) In addition to the bade bid, bids 
*180 invited and received for certain 
additional work, described as "alternates." 
The only alternate of relevance here, 
Alternate No, 3, involved the construction 
of a running track and other athletic 
facilities. 


(9) On January 22, 1964, the Board, by 
a vote of three to two, adopted a resolution 
calling a meeting of the voters of the schoo: 
district for February 20, 1964 to take actioi'. 
on the bids and upo*i the issuance of bonds 
to finance the project. The amount of the 
proposed bond issue for construction of the 
school was $4,050,000*. (*Desplte the fact 
that the main bond issue was recommended in 


I 
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I 


! 
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I 
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the amount of $4,050,000. the Board 

cnan that amount.) Tn ™ote 

bond issu« In ^ Addition, a separate 

ona issue In the amount of $95,000 was 

facUltlef°' of the athletic 

xacllltles covered by Al^erna^«> Wn ■» 

lT.lt M aJsra'do^ted-a'- 

resolution which "awarded" the 
atructlon site work contact to®Snd ‘™‘ 
Construction Co.. the low bidder sub1act 

:iS 

Si-rs E-?'-'-- u 

that jrhad because It had discovered 
Asff. . “ ^ '"‘’® ® “Chematlcal error 
some consideration th* Rnawi 
to thU withdrawal. Thu lelt 

and sua'’w'‘'‘’k“ «»era*^^o"na r'ScIl" 

1964 that Fabrizlo wrou to thf T •'®”“®'y ». 

Ssuad*of“|2 326 90o““ dlff '’®®” 

5171,100. H^ask;d -rmlssurtr ' 
error or to Wthdraw'^U bid “ ''*® 

(11) Four members of the Rna*-#! 

of thosi presen? ^e fe?or‘S/''* 
transcript of it wer® rer^? ® typed 

Several J>f received in evidence. 

testified at teT.llZ ?oM:?%?a““??,,. ' 

a^tnsld^^H V'" 

? rFd- -7“-- - - -sr 

apeclflcatlons so that Fab^J^ut^^e^^jr 
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afford to accept the contract at hts 
original bid price of $2,326,900 and still 
not lose any of the $171,000. Varlc.s 
suggestions were made, but no agreement 
was reached, and at the end of a long meet¬ 
ing, It was left that Fabrlzlo would dis¬ 
cuss the matter further with the architects. 

(13) It Is also a fair Inference that 
some of the Board members present had mis¬ 
givings as to whether such a reduction of 
the contractor's obligation might not run 
afoul of statutory competitive bidding 
requirements. Early In the meeting, the 
chairman of the Board stated, according to 
the tr.>;nscrlpt: 

(14) 'See, we find ourselves up with 
the problem that under State law, if we would 
then take your change of figure here It 
would then violate the basis upon which we 
then could grant the contract, because this 
would mean a change In the overall figures. 
Now In order for us to be able to do this 
thing. It simply means that there would have 
to be a waiver of the $171,000 and then 
there would have to be some way that we could 
find making this thing up somewhere along the 
line. Have you got any bright Ideas?' 

The architect said: 

'But you are going to havo to cut some¬ 
thing, you can't save $170,000 by sharpening 
a pencil. It has to be several major things 
and a lot of minor things to make It up.' 

Subsequently, another member remarked: 

, a 

I mean, to be utterly blunt about It 
without saying anything I don't think this 
Is something that would bear repeating - 
If we have to throw our hands up In the air 
and re-bld It, It's going to be a whole new 
party. It Is a whole new party for you. If 
you want this job, as It Is for everybody 
else. You are In a spot where you can see 

end of the tunnel because you are the 
nearest to It. And I think In your mind's 
eye you have got to go back and look at 
those contingencies from the point of view 
of what can you do to get It with the here 
and now without trying to get Into the 
wrestling match with the public again.' 



Boardu“a«irneyr'^ 

Is this reasonable to do, counsel with- 
put prejudice? We don't expose ourselvL " 
to slings and arrows from the other bidders?' 

To this counsel replied: 

'No, No exposure.' 

The architect thereupon Inquired: 

propose to do then? 

on ^per'° ^ »Uhout any of this 

"ni, °"® Board member said, 

Oh, no, while another Board member said 
"you have got to." ’ 

Counsel thereupon stated: 

Well, we've got to see what It Is If 
you see there are ichanges throughout the 

Job, you can sign the contract and Immedi¬ 
ately sign change orders.' 

With respect to this advice, one Board 

member commented that It was "like passing 
checks around." passing 

Fabrlzlo said: 

I would be willing to cooperate as much 
as you people would like me to.' 

^ construction of the school and 
facilities and approved the bond 

$95^000of $4,050,000 and 
995,000 respectively. On the same day the 

•WrdeS""thr®^^®‘^°P‘!‘* ® resolution which 
awarded the contrict for general construc¬ 
tion and site work ;o Fabrlzlo "at the bid 
rlgures." 

^ho Fabrlzlo conferred with 

effort to find ways and 
Mans of eliminating $171,000 worth of work 
from the contract. On February 12, the 
Clerk of the Board made a memorandum of a 
telephone conversation between the chairman 
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and the architect "in which it was deter- 
mined that through certain changes in the 
contractors procedures as well as removal 

Martin bid could come within 
the $3,800,000 budget figure." 

to thy^K.?" the architect wrote 

suggesting specific ways in 
which the saving could be accomplished^ 

thA February 18, Fabrizio wrote to 

inr ** stating that if Fabrizio & Martin 

lnd\tVJ ^he general construction ’ 

and site work contract "at our bid figures " 

a^y^‘'®1964 T ^®“®' 

y » *964 in which it had recuested 

permission to withdraw its bid. 

wrote to the Board's attorney speclfytne 
the Itenis that could be eliminated o? chanaed 

‘"aounrbrwSlch 

eo« «tera?l' Fabrlelo's 

In ^K- - ‘f allowing for a slight Increase 

yl^hriJi' ^ "®‘ saving to 

S?n nm ““ 'han the * 

9171,000 error. 

Boi»rH^?< 1^^^. Fabrizio and the 

I ® formal construction contract 

in which Fabrizio undertook to perform all 

scrtbed^i shown on the Drawings and de- 
Q 2 Specifications entitled 

Bedford, New York (Drawings 
^ dated November 7 1963)" 

$99,000 for Alternate No. 3. The "Drawings 
pacifications dated November 7, 1963" were 
the original drawings and specifications 

'SZ rsiel c-tractSts had o“?rinall. 

work and fnr P*^lces for the basic 

work and for Alternate No. 3 set forth in 

F^talzloT^^ ‘'''® ®*®“ .Peelfted by 

submltt.H Inc- In Its otlghial bid 

submitted on January 7, 1964. 

Simultaneously with the signing of 
Fabrizio and the Board sl|,ed 
another docum®nt entitled "Cliange Order " 

Board's attorney testlfiud 

the ^^® -‘^tcrnejs. on ^ 

the basis, however, of data furnished by the 
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architect. Whoever preoared it- 
features of it are of Uteresr ’ 
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that 

agreement executed this 17th a " 'D®"*® 

1964," l.e. the fori, ‘ March, 

which the parties had 1®" contract 

before. irJherilalS *"““ ® ~o 

wl^ite^s'-anr.^;^*'’’ 

play field and t^e‘arcl^“‘“ :f 

the original plans and fnr on 

of two other play fujl “1?® ®“6stltutton 

Vri^jt f-s-?® 

this doiun^it! "®'' annexed to 

for '"r*® °’^'*®' Provided 

track (Aufrla'Je nS J”* ‘'■'^®“' 

new drawing annexed tolh *®o°r6ance with a 

4ocu«nt concluded with thU oSf:ure'‘':e'nte«e‘: 

No. 3 a cash all^ice'^f^$l®67? ^''th*^'^*'"®‘® 
upon price.' 9i<o// in the agreed 

of these ltemf!’^^ae^ivldencr*‘^h “®‘ "^“"■t any 
beyond question, I^d T.f ''?'®''®"- 

contained in this yahAn tnd, that the itcims 

tuny thoie whUh'^h^ll^hlncrSa'd®-*’®""- 
ed for change or ellminAi-i ^^oot had recommend- 

the attorney® or^Jc^o' '®“®' 

testl^ffL t^I?%n"°rch'ir'‘l9l«^l‘ 

aeTL"’Jr?St' c1p?e'sM®irT«®^ 

iclrdin^rr*' ^"® ‘“‘a °f 

(20) Ihe net ref;ul i- s.u 
omissions was to reduce «nt 

6172,677. This was |.recLali*Si I?"®' 
the 6171,000 Which tl,e 8oari'^hfi'."re:S"o''“" 
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save him. Thus, the sentence quoted above 
means that Fabrlzlo would repay this excess 
to the Board by giving the Board "a cash 
allowance" of $1,677. 


(27) The original plans and speclflca- 
tIons dated November 7, 1963, upon the basis 
of which the contractors filed their original 
bids, were approved by ihe State Education 
Department. The new drawings attached to 
the change order of March 17, which changed 
thm plans In certain respects, were not 
submitted to the State Education Department 
for approval before June 1967. The testimony 
does not clearly establish that they were 
submitted even then. 


(28) The Board did not request other con¬ 
tractors to bid upon the work as modified by 
the change order of March 17, 1964, nor, as 

contractors ever 

advised that the plans and specifications had 
been changed In these respects. 

(29) On February 24, 1964, several weeks 
before the execution of these documents, the 
Superintendent of Schools wrote to the chair¬ 
man of the Board pointing out that "any 
deviation from the original contract by way of 
change orders must have the approval of the 
State Education Department." The change order 
signed on March 17, 1964 was not submitted to 
the State .^ucatlon Department or approved by 
It until June 1967, over three yeBt'j later 
and long after this litigation haj been begun 
and the legality of these proc/^edlngs had 

challenged. By letter dated June 23. 

**®y® the beginning of 

the hearing on this motion, the State 
Education Department approved the change 
order, stating that "It does not violate any 
of our past or present standards." The 
evidence does not disclose what the Board told 
the Stat® Education Department In late June 

Zui the circumstances under which 

this change order was executed. 




(30) Change order were signed by three 
other contractors on this job on March 17, l‘»64 
In each case the dollar amount of the change 

stated. The amounts were 
$26,000, $1,300 and $925 respectively. Thesti 
amounts were deducted from the contract price. 


Q 







Each of Chase change orders was approved by 

IQ?/® Education Department on October 
^o, 1964. 

«n«n. 

mously adopted a resolution which ratified 
the execution of the "contracts and change 
orders, without comment. 

(32) Various other change orders were 

“'f '“"'"'tors from tine to tine 
. "“'k progressed. Each of 

approved by the State 

th^ The tls« lag between 

the performance of the work covered by the change 
order and the approval of the change order * 
did not exceed twelve months in any case. 

respect to the athletic track 
evidence establishes 

the following facts. On February 20. 1964 

District authorized the ex- 
j^ndlture of $95,000 on these facilities 

contract signed by the Board and 
Fabrlzlo on March 17, 1964 set forth a price 
for them of $99,000. The change order 
signed simultaneously therewith modified 
Alternate No. 3 in accordance with a new 
rawing. Although the change order was silent 

ft ^ dollars, 

actually the change Increased Fabrlzlo's 

cost for this particular work, although by 
virtue of the change, the Board was a^e ^ 
to save money on blasting, which It would 
otherwise have been required to do. This 
saving was of no concern to Fabrlzlo, since 
the blasting was not ot have been done at 
his expense in any case. 

(34) On March 19, 1964, the Board's 

Schools 

® contract provided 
for $99,000 for Alternate No. 3, "Mr. 

Fabrlzlo has agreed orally with Mr. Van 
Allsburg (chairman of the Board) that the 
cerlficates cover in 5 this work will not ex- I 

ceed $95,000 but that this will not affect 
the total contract or ice." 

(35) Fabrlzlo submitted request to the ioard 
for part payment from time to time as the wo^k 
progressed. These requests consistently 

showed $99,000 as tne contract price of 
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A1. 

Alternate No. 3 until February 1966. The 
Board 8 attorney then told Fabrlzlo that 
he must take $A,000 off the $99,000 and 
put It on another Item. Fabrlzlo had 
already been paid ?98,000 for thla work cn 
Alternate No, 3 by that time." 

* * * 

(36) This Court found the contract awarded to 
plaintiff was not awarded In compliance with Section 103(1) 
of the General Municipal Law and therefore the contract was 

void. (Memorandum decision and order entered thereon, dated 
July 6, 1967). 

(37) Additional defendant Aetna Issued Its per¬ 
formance and payment bonds dated March 17, 1964, wherein 

plaintiff was principal and defendant Board was obligee. In 
customary form. 

(38) Plaint lief performed certain work pursuant 
to the terms and provisions of Its contract and received 
more than 907. of the contract price In the sum of 

$ as called for by the contract documer.ts. 

(39) Pursuant to approved change orders plain¬ 
tiff also received certain payments for extra work performed 
In the sum of $ 

(40) On ot about March 16, 1966 the defendant 
Board terminated further performance of work by plaintiff. 

(41) After coanencement of the action but prior 
to the defendant, filing their answer, certain voters cf 
the School Board District move! to intervene to have the 
contrect between plaintiff and defendant Board declarec. null 











and void for failure to comply with the provisions of 
Section 103 of the General Municipal Laws of the State of 


New York. 

(42) - The basis of plaintiff's complaint against 
defendant Board was that defendant Board Improperly termln* 
a ted the contract of plaintiff. 

(43) The complaint originally filed by the 
plaintiff contained six causes of action: 

(a) By the first cause of action plaintiff 

I 

sought to recover damages In the sum of $309,219.28 for 
breach of the written contract that It entered Into with 
the Board dated March 17, 1964. 

(b) By the second cause of action plaintiff 

sought to recover $182,482.85 for extra and additional work, 

« 

labor and services performed and materials furnished to 
and at the request of the Board. 

(c) By the third cause of action plaintiff 
sought to recover the sum of $150,000.00 for delays and 
other acts and omissions of defendant Board. 

(d) By the fourth cause of action plaintiff 
sought to recover damages In the sum of $22,000.00 for the 
unlawful termination of Its work by defendant Board. 

(e) By the fifth cause of action plaljitlff 
sought to recover damages In the sum of $66,904.02 for the 
wrongful retention by defendert Board and defendant Mavs- 
Norme] of materials, tools anc appliances of plaintiff. 






(f) By the sixth cause of action plaintiff 
sought to recover damages in the sum of $641,622.13 as the 
reasonable \«lue of the work, labor and services performed 
and materials furnished by plaintiff to defendant Board 
for which it had not been paid. 

(44) Defendant Board interposed an answer con* 
taining among other things, two counterclaims: 

(a) By the second counterclaim defendant 
Board seeks recovery in the sum of $410,000.00 (amended by 
thia Order to $496,890.00), contending that this is the 
damage sustained by defendant Board to complete the 
Bedford Middle School subsequent to the term, ntion of the 
plaintiff. 

(b) By the first counterclaim defendant 
Board seeks recovery in* the sum of $2,131,859.00, which is 
the full amount paid by it to the plaintiff prior to its 
termination of the plaintiff. 

(45) Subsequent to Interposing its answer, de¬ 
fendant Board moved for summary Judgment dismissing all 
causes of action contained in the plaintiff's complaint and 
also sought summary Judgment on its two counterclaims. 

(46) This Court (Ryan, J.) by an order and 
decision dated October 1, 1968, dismissed all of the c<iuses 
of action contained in plaintiff's complaint but denied 
summary Judgment to the Board on its two counterclaims. 

(47) Judge Ryan held as a matter of law tha; 
insofar ss the Fifth counterclaim (of the defendant Bmrd) 







I seeks ds-ages flowing from breach of the prime contr.ct sna*^ 

I supplemental agreement by plaintiff, it cannot stand. (OplnJ 
Ion, Ryan, , October 1, 1968, 290 F. Supp. 9« (1968)) 

W) Plaintiff appealed the order of this Court 
(Ryan, J.) dated October 1, 1968, 

(49) The United States Circuit Court for the 
Second Circuit dismissed the appeal solely on the ground 

the order of October 1, 1968 was not appeslsble. ■ j 

(50) Subsequent to Judge McLean's decision of ' 

July 6, 1967, defendant Board conoenced an action against 

additional defendant Aetna, in the Supreme Court, County of 

Westchester, by service of s sumsons without complaint 

seeking to recover from defendant Aetna the sum of 

$520,000.00 ss the excess cost of completuon of the termln- | 

ated underlying contract. Thereafter, the action was ' j 

I r«««ed to this Court on March 21, 1968 by verified petition i 
and removal bond. 

( 

UD After Judge Ryan's decision of October 1, 

1968. granting defendant Board Its motion for suanmry Judg- 
■nent dUmlsslng the complaint of plaintiff and denying 
defendant Board's motion for eu.»mry Judgment on Its two 
counterclaims, and on or about March, 1969. defendant -Joard 
served Its complaint on additional defendant Aetna. 

(52) Defendant Board, for Its complaint against 
sddltlonal defendant Aetna, pleads the contract between It 
and plaintiff FabtUlo, the performance bond furnished by 
additional defendant Aetna, in behalf of the plaintiff 
FsbrUlo, ss principal, and delivered to defendant Bo«:d .. 







oblige.. Board further allege, the p.r£or«„c, 

bond a. guaranteeing the perfor^nce of the contract and 
enneaes a copy of the bond a. eahlblt, and further 
plead, the auppleoental agreement of March 23, 1965 De¬ 
fendant Board .1.0 alleged that It called upon additional 
defendant .etna, to pirform under the performance bond In 
eccordance with the contract and .uppl..«nt.l agreement. 

(53) The damage, defendant Board aeek. again.t 
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eddltlonal def«.dant Aetna are delay damage., exce.. co.t. 
to complete and liquidated damage, a. ..t forth In the 
•upplemental agreement. 

(54) The .newer of additional defendant Aetna 
bealde. denying the material allegation, of the complaint, 
plead, four affirmative def.n.e. a. follow.- 

(«) The dad. Ion and order of Judge McLean 
'“dared on July 6, 1967 holding that the contract wa. 

g 1 and void by reason of non-compliance with Section 
103(1) of the General Municipal Uw 1. res Judicata that 
the extract which forms the basis of defendant Board"s 

OlaIm 1. Illegal and void and that by reason thereof, the 
bond Is void and of no effect. 

(b) That Judge Ryan's decision of October 
1. 1908, confirming Judge McL«in's holding declaring the 
contmet Illegal and void and oeclarlng the supplementtl 
egreermnt entered Into on March 23, 1965 Illegal and v<Id 
Is res Judicata that that supplemental agreement formli g 
the bisl. of defendant Board's claim I- i,... 


w u.‘. d 










and that by reason rhereof. the bond. a. «dl£l.d, 1 . voll- 
and of no effect ^ 

I 

I (c) Additional defendant Aetna further 

^ pleads the declslws of Judge Ryan and Judge McUan hc’dlng 
I the contract Ulegal and void and the suppl.«„t,i agree- 

»nt Ulegal and void as the basis for voiding the bond 
for want of consideration. 

I (d) Additional defendant Aetna, pleads as 

a fourth affir^tlve defense thst the bond executed by It 
was furnished to the defendant Board without knowledge that 
the contract between plaintiff and defendant Board was 
lU.g.1 and void and without knowledge of the events pre- 
ceding the award of the contract to the plaintiff by 
defendant Board and that additional defendant Aetna, did 
not intend to nor would they have guaranteed perforsvnce 
I of an Illegal contract; that additional defendant Aetna 
I «as induced to furnish Its bond under fraudulent conditions 

the contract Illegal and void and that by reason thereof. 

defendant Board Is estopped from s«lntal„l„g this action 

upon the bond furnished pursuant to the Illegal and void 
contract, 

(55) Thereafter, and on or about January 16, 

*970 additional defendant Aetna moved pursuant to Ruls 56 
of the Federal Rules of Civil Procedure for summsry Judg- 
~nt dismissing defendant Board’s action against additional 
defendant Aetna. Defendant Board cross-moved against 


IkSa 






A«tna for judgment granting the relief sought In Its -- 
complaint. 

(56) bn May 11, 1970, Judge Inzer B. Wyatt 
rendered a decision granting addltlonaldefendant Aetna’s 
motion for summary Judgment and denying defendant Board's 
cross-motion and a judgment was thereafter entered on May 
12, 1970 dismissing defendant Board's complaint against 
additional defendant Aetna. 

(57) Notice of Appeal was filed by defendant 
Board on June 3, 1970 to the United States Court of Appeals 
for the Second Circuit, and the appeal was argued on 
September 15, 1971 and decided on December 15, 1971, 

(58) The Court of Appeals In reversing held that 

the action was to be remanded to the District Court with 

• 

Instructions to consolidate It with the pending Fabrlzlo- 
Board action, and making Aetna an additional party with 
respect to the Board's counterclaim against Fabrlzlo so 
that all the facts bearing upon the rights of the lartles 
may be adduced at the said trial to establish the nature or 
extent of the damages. If any, recoverable by the Board 
against Aetna and the developmant of the facts relating to 
the underlying equities vls-a-vls the Board and Aetna as a 
direct consequence of the Illegal contract. 

(59) An order was entered on February 9, 
1972, In conformity with the C)urt of Appeals decision. 





3(b) It 1, plaintiff, contention that: . '* 

(1) Plaintiff not only contends that the 
Board ha. auatalned no damage., hot al.o contend, that the 
Board ha. obtained value In exce.. of the amount paid to 
the plaintiff. The ba.l. for thl. contention 1. that the 
Board not only retained the sum of $309,219.28 which wa. 
the value of work admittedly performed by the plaintiff but 
al.o refu.ed to make payment to the plaintiff of the .urn 
of $182,402.85, which represent, the value of extra work 
plaintiff wa. directed to perform for the Board but for 
which It did not receive payment. The architect for the 
Board has admitted the Board*, liability for certain of 
thl. work, but ha. questioned only the value of the work 
a. claimed by the plaintiff. Plaintiff further contend, 
that the Board obtained additional value In that It retained 
I material,, equipment and .upplle, of the plaintiff after 
the termination and al.o delayed plaintiff in the perfor¬ 
mance of It. work beyond the reasonable time that It would 
have taken plaintiff to perform but for the act, and 
omission, of the Board. The value of all of these Item, 
must he considered In determining the total value of what 
the Board received from plaintiff and a. to whether th. 

Board sustained any damages. 

(2) Plaintiff further contends that the 
alleged completion cost, claimed by the Board are not 

allowable cost, and are excessive and not substantiated by 
the f'icts. 
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(3) Plaintiff also contanda that tha Board is 

• I 

not antitlad to tha raturn of any of tha moniaa it paid to 1 

tha plaint if f7 j 

★ ! 

3(c). It is tha contention of tha dafandant Board of 

Education that: 

(1) Its damagas for plaintiff's failura to com-i 
Plata tha projact is $496,890, which it is entitled to recov¬ 
er from tha plaintiff. 

(2) It is also antitlad to recover from plain-' 
tiff tha total amount paid by it to tha plaintiff of 
$2,131,859. 

I 

(3) Plaintiff is not antitlad to any setoff to 
tha damages claimad by tha dafandant Board of Education and 

reserves its right to object to the amendment of tha Reply 

> 

as provided iif paragraph 1(b) hereof. 

Attached marked Exhibit "1" are proposed con¬ 
tentions and issues of the defendant Board which, howavar, 
are objected to by plaintiff and additional defendant Aetna. 
3(d). Additional defendant Aetna's contentions are: 

(1) Additional defendant Aetna at no time par¬ 
ticipated in the negotiations leading to modification of the 
plans and specifications resulting in the reduction of re¬ 
quired work of the value of $171,000 without reduction in 
contract price. 

(2) Additional ilefendant Aetna had no know- 

I ledge concerning the agreemsn-: to modify and the actual modi- 

I' 

fication of plans and specifi:ation to reduce the value of 
tha wjrk to be done without r>jduetion of the contract price. 

*Attached marked Exhibit "2" are proposed additions ot 
plaintiff to pre-trial order which are objected to b> 
defendant Board. 





3(c). Additional contention of defendant Board: 

(4) Change Order 1 was already physically 
attached to and made a part of the contract between plain¬ 
tiff and defendant Board at the time that additional defen 

dant Aetna Issued Its performance and payment bonds dated 
March 17, 1964. 






1 
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(3) Additional defendant Aetna Issued the^ 
1 perfor.»nce and pajnnent bonds herein In usual course upon 

1 the assumption the plaintiffs bid was accapted as msde 

1 and without agreement to modify or without modification 
of the plans and specifications so as to reduce the cost 

Of performance without reduction In price. 

la' 

I 

i 

f 

1 


(4) Additional defendant Aetna Issued the 

parformance and payment bonds herein upon the belief that ' 

the contract entered Into was s - 

uico was a legal agreement. 

1 

i 

1 

\ 


(5) Prior to and at the time of the Issu¬ 
ance by additional defendant. Aatna. of its bonds, u 

not advised of th. said Illegal arrangements between 

P Intlff and defendant Board, and defandant Board withheld 
these material facts from additional defendant, Aetna. • 



(6) The defendant Board, knew that these 
facts were material. 


- 

O) Additional defendant, Aetna, had no 
•cnovledge of said illegal arrangements during the entire , 

course of performance by plaintiff of said Illegal contract i 

•na first Obtained knowledge thereof during the course of 
this litigation. 



(8) These material facts 1 e m,.. 

A.ci(.E8g L.e., the c.iange 

order which rendered the contract Illegal, materially 
.Itersd the obligations which additional defendant Aetna 
cccmed, and therefore, the Aetna as surety Is discharged 
■nd the defendant Board Is estopped from claiming against 

Cha a Idltlonal defendant Aetn... ' 

•. 


& 




(9) The withholding of matarUI facte was 
« fraud upon additional defendant Aetna, as auraty, and 
therefore additional defendant Aetna, 1 , entitled to 
recover back Its loa.es paid under the pay«nt bond and 
the other expensea and chargea Incurred which were the 
direct reault of the fraud, and In the event It ahould be 
determined that additional defendant Aetna, la required to 
reapond In damagea to defendant Board, aald loaaea, co.ta 
and expenaea ahould be credited agalnat any recovery. 

(10) The defendant Board cannot recover 
agalnat additional defendant Aetna, on an Illegal and void 
contract which the defendant Board, participated In making 
Illegal and void and In which tranaactlon additional de¬ 
fendant Aetna In no way participated. 

(11) The defendant Board'a action agalnat 
the additional defendant Aetna, la baaed on tie Illegal 
contract and aupplemental agreement and aeeka recovery for 
damagea flowing from breach of both the prime contract and 
supplemental agreement and aald action cannot be maintained 
ss a matter of law since the Board cannot plead and prove 
an Illegal contract. Fabrl^ and Martin. Inc, v. 

Of Education et: al ^ 290 F. Supp. 945. 956. 

(12) The defendant Board, In the fourtli 
defense and counterclaim additionally seeks to recoup i«y- 
menta made to plaintiff during the course of the performance 
of thi Illegal contract. Tl,ere has been no receipt by 
additional defendant Aetna, of anything from the defendant 
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Board, and thus the Board la entitled to no recovery aa - 
agalnat additional defendant Aetna, nor can anything ba 
returned by additional dafendant Aetna, to defendant Board. 

(13) The defendant Board, cannot maintain 
the Inatant action agalnat the additional defendant, Aetna, 
becauae the baa la of the damages are Illegally relet con- 
tracta for completion which In turn were In violation of 
New York General Municipal Law $ 103. 

(14) The defendant Board, suffered no 
damagea by reaaon of the Illegality becauae there waa no 
lower reaponalble bidder, but Inatead a higher bidder, 
whoae bid waa In exceaa of the plaintiff FabrUlo’a bid by 
$223,000.00 and aaaumlng arguendo that $171,000.00 waa 
added to the Fabrlrlo bid. It would have still coat the 
Board more to have the work done by another contractor. 

By reaaon thereof, the Board auffared no loaa aa a reault 
of the Illegality. Additional defendant Aetna contenda 
thla la further evidenced by the fact that the coat to 
complete by the dafendant Mara Normal, waa within the 
original contract balance. 

(15) The Circuit Court of Appeals in re¬ 
versing the District Court's dismissal of the action as 
against additional defendant Aetna, remanded the case to 
determine "the damages which the Board suffered as a d:.rect 
consequence of the illegal contract." 

The Circuit Court further held that 
the .nature and extent of the damages, if any, recoveia^le 






by defendant Board aaAin.*. j ^ ^ *5 

against defendant Aetna could only be ‘ 

Ij determined "after a fni i i 

full developnwnt of the facta relating 

to the underlying equities, vls-a-vls the n . 

* the Board and Aetna." 

Addltlixial defendant Aetna contends 

that in equity where plaintiff and defendant Board, coo- 

.plred without notice to additional defendant Aetna of 
ehe underlying facts constituting the Illegality, that under i 
the clrcu..stance3 and principles of equity, the Court would .! 
not l.„os, a loas on the additional defendant Surety for 
failure to perfors. an Illegal contract or for the loss 
austalned by the Board as a result of entering Into an 
m.g.1 contract within the guidelines of Gerroff. 

(16) me danages of the defendant Board 

...ks to recover are not a direct consequence of the 

illegal contract and tKArAf^waa . ! 

therefore are not recoverable against 

additional defendant, Aetna. 

(17) On the undisputed facts as found by 

Judge McLean, plaintiff Fabrlzlo sattaffArf ^ ^ 

1 * 1 . 0 , satisfied defendant Board 

that he had »d. a ^atheoatlcal error of approrh-tely 
nil.OOO in cnaputlng his bid. Defendant Aetna, contends 
that by r«.son thereof, plaintiff would have been entitled 
Mtter of law and defendant Board, would have been 
! required to per„lt plaintiff ,o withdraw It. bid and h.d 
the plaintiff withdrawn Its bid and the Illegal contract not 
have been entered Into, the defendant Board would have had 

no other alternative than to enter Into « 

encer into a contract wltii the 

3rd lowest bidder Wal^A«. a c- e 

er, waiter A. Stapley Construction Co. for 


IS6a 









It. b... bid price of $2,549,000 or $223,000 In exce.. of ' 
; the contract e»ounc entered Into betveen plaintiff and the 
Board. That by reaaon thereof, the Boerd .offered no 
damage aa a direct consequence of the Ulegel contract 
but In fact effected substantial savings. 

(18) Additional defendant Aetna contends 
that the Board may not recover damage, aa for a breach of 

contract; that the damages which the Board seek, to recover 
are such as flow from a breach of contract. 

«(a). The exhibit, which each party now expect, 
to offer at the trial are those Identified In the memoranda 
heretofore filed pursuant to local Calendar Rule 13(b) 

III (g). Should either party hereafter decide to offer 
additional exhibits, prompt notice of that fact shall be 
given to the other party and to the Court by serving and 
filing a supplemental pre-trial memorandum. The supple- 
nental pre-trial memorandum may be In a short form 
atatement filed with the deputy clerk for calendars unless 
served at trial, when It Is to be filed with the trial 
Judge. It shall set forth the reason why the exhibit was 
not theretofore Identified. No exhibit may be offered at 
ttUl unless Identified In a pre-trUl memorandum. 

(b) Additional defendant Aetna, by reason of 
the recent decision of the United States Circuit Court of 
Bpperls for the Second Circuit and order entered thereon, 
has rot yet filed a memorandum pursuant to local calendar 
Rule 13 (b) III (g) of the local calendar rules. Additional 


IS7a 

T 







defendant Aetna, win fue Ita ««randa« to aufflclant 
jj ttoe so as to give ample notice to the other patties as to j 
the exhibits additional defendant Aetna will offer Into i 
evidence. The memorandum will additionally ,tate the 
witnesses which the additional defendant Aetna intends to 


call. 


5. The patties agree that the witnesses whom 
each party now Intends to call, along with the specialty of 
I experts to be called, are those listed to the memorandum 
her.tofora filed and to be filed by additional defendant, 
Aetna, pursuant to local Cal«,dar Rule 13(b) Ill (h). Should 
•ny party hareafter decide to call any additional witnesses, 
irosEt notice of their Identity shall be given to each other 
party and to the Court by serving and filing a supplemental 
pre-trial memorandum. The supplemental pre-trial memorandum 
-ay be to a short form statement filed with the deputy clerk 
for calendars unless served at trial, when It Is to be filed 
with the trial Judge. It shall set forth the reason why 
the witness was not theretofore Identified. Bo witness may 

be called at trial unless Identified to a pre-trial „er»- 
randum. 


6 . The parties agree to Holt the nuober of 
expert witnesses as follows: 

Other than the witnesses listed to the parties' 

pre-trial memoranda, they do not Intend to call any expert 
Witnesses. 




7. Plaintiff's and defendant's claims for 
. damages In this action, as of the date of this conference, 
the same as those set forth In the memorandum hereto¬ 
fore filed pursuant to local Calendar Rule 13(h). 

(a) Bie damages of additional defendant, 
Aetna, are the same as alleged In the Fifth affirmative 
defense and set-off and First counterclaim of the amended 
answer as set forth In thU pre-trial order. Should the 
i damages sustained by additional defendant Aetna, change, 
prompt notification will be given to each party and to ihe 
Court by serving and filing a supplemental pre-trial 
memorandum and/or a schedule with the trial Judge. 


matters: 


8 . The parties also agree on the following 


(a) Plaintiff at this time expects to require ! 
5 or 8 trial days; defendant at this time expects to require ' 
10 trial days; additional defendant Aetna, at this time 
expects to require 2 to 3 trial days. 

9(a) The Issues to be tried t-K.. 

tiTLeo iwith the consent and 

agreement of the parties) are as follows: 

(1) What damages. If any. did the defendant 
Board austaln a. a dire :t con.equence of the Illegal con- 
tract? 

(2) Is the defendant Board entitled to retain 
the benefit of plaintiff's performance and also have return¬ 
ed to It all sums previously ,ald by It to the plaintiff? 









sues to be tried: 


I (1) Did the defendant Board of Education act 

properly in terminating the contract of the plaintiff? 

(2) What is the value of the work perfontied by 
the plaintiff? 


(3) Did the defendant Board of Education re¬ 
ceive value in excess of what it has paid to the plaintiff? | 

(4) To what extent did the value of the work ^ 
performed by the plaintiff exceed the amount «:tually paid ' 
to the plaintiff by the defendant Board of Education? 

I 

(5) What was the value of the work reaalning to| 
be performed at the time plaintiffs performance was termin¬ 
ated by the defendant Board of Education? 

9(c) Additional defendant Aetna contends the follow¬ 
ing are issues to be tried: 

(1) Did additional defendant Aetna have know- ' 
ledge that the change order Issued at the time of execution ’ 
or award of the contract resulted in a saving in cost of ! 
$171,000 without reduction in price? 

(2) Did additional defendant Aetna receive 
anything from defendant Board? 

(3) Did defendant Board withhold material facts 
from additional defendant Aetna? 

(4) Did defendant Board have a duty to dis¬ 


close to additional defendant Aetna the facts renderin; the I 
contract illegal and void? j 


I 









(5) Assuming arguendo that the ansuer ttA*p 
W Is a£flrm.-tlve. did the failure to disclose the facts ' 
rendering the contract Illegal and void, constitute a fraud 

on additional defendant Aetna? 

(6) Assuming arguendo that the answer to 
(5) Is In the affirmative, Is defendant Board liable to 
additional defendant Aetna for damages Incurred as the 
result of Issuing Its bonds? 

(7) Did additional defendant Aetna's bond i 
guarantee the performance of an Illegal contract? 

(8) Can defendant Board recover against 
additional defendant Aetna for damages allegedly sustained 
as the result of entering into an illegal contract where 
defendant Board participated directly in the Illegality? 

(9) Can defcs-'^ant Board plead and prove 
an illegal contract as the basis of recovery against ad¬ 
ditional defendant Aetna? 

(10) Was the contract for completion of 
the work and upon which defendant Board relies as the basis 

for recovery of damages against additional defendant Aetna, 
illegally relet? 

(11) Assuming arguendo that the answer to 
(10) ?.s in the affirmative, can defendant Board recovei 
against additional defendant Aetna for these damages? 

(12) Under the guidelines established by 
the^r 2 o« case, and the facts of the Instant case, hss 
the defendant Board suffered ar.y damages as the consequence 
of the Illegal contract for which additional defendant 





w 

Aetna should be made to respond? 

I 

(13) Did defendant Board effect substan- 

I tui savings «hen Is entered Into the Illegal contract with 
I plaintiff on the basis that the next lowest bid was 
$223,000.00 In excess of plaintiff's bid? 

(14) Are there any equities vls-a-vls the 
Board and additional defendant Aetna which would Justify 
Imposing daemges against Aetna m favor of the Board? 

April- 1972. 


SO ORDERED. 


U. S. D. J. 


CONSfUTED TO; 


A ^ /J < . 

Attorney for Plaintiff- 

f ^ 1,1 

Attorney tor^Defendants 

/ 

Attorney for Additional 
Defen'Jan t, Aetna 









AHENDMENT TO PRE••TRIAL ORDER ANNEXED TO FOREGOING 163* 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


FABRIZIO & MARTIN, INCORPORATED, 


Plaintiff, 


-against- 


THE BOARD OF EDUCATION CENTRAL SCHOOL 
DISTRICT NO, 2 OF THE TOWNS OF BEDFORD 
NEW CASTLE, NORTH CASTLE and POUND 
RIDGE, MARS ASSOCIATES, INC. and 
NORMEL CONSTRUCTION CORP. of NEW 
ROCHELLE, a joint venture. 


Defendants, 


-and- 


AETNA CASUALTY AND SURETY CO., 


Additional Defendant 
on the Counterclaim of 
Defendant The Board of 
Education. 


Index No. 

66 Civ. 2935 


AMENDMENT TO 
RE-TRIAL ORDER 


Additions and modifications to pre-trial order 
attached hereto and as accepted and agreed to by the parties. 


1. Page 4; add following paragraph 41 before 


(Defendant Board agrees to the amendment, 
withoat prejudice to its position that the amendment Ic in¬ 
sufficient as a matter of law by reason of the decision and 
order of McLean. J., dated July 6, 1967, the decision and 
order of Ryan, J., dated Octobir 1, 1968, and the declKlon 
of the Circuit Court of Appeal?, dated December 15, 19 T, 
and its order dated February 9, 1972. Defendant Board 
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j further replies to said amendment that it lacks knowledge on ! 

I 

j information sufficient to form a belief as to the truth of ' 
any of the allegations contained in paragraphs 35, 36 and 38 
of said amendment, and specifically denies paragraphs 37, 

39, 40 and 41 thereof.) 

I 

2. Page 4; add following paragraph (g) j 

(Defendant Board agrees to the amendment, 
without prejudice to its position that the amendment is 
insufficient as a matter of law by reason of the prior de¬ 
cisions and orders in this case.) 

3. Page 14; add new paragraph 37(a) 

37(a) In its first requisition dated 

29, 1964, plaintiff billed defendant Board for premiums 

of $25,000.00 for a "bond", and $18,000.00 for "subcon- 1 

tractor's bond". These premiums were paid to plaintiff by 
defendant Board on May 13, 1964. 

4. Page 20; add new paragraph (58a) 

I 

(58a) Inter alia the Court of Appeals 

stated: 

"Still open for decision is 
Fabrizio's liability to the Board. 

It was to cover any such potential 
liability that the Board required 
and Fabrizio souj'ht and paid for 
Aetna's monetary guarantee of prompt 
and faithful perTormance." 


★ ★ ★ ★ ★ 





"In other words, until a Judgment, 
if any, is rendered for damages, if 
any, against Fabrizio and in favor of 
the Board, there is no way of deter¬ 
mining whether the condition of the 
surety bond has been met." 
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* ★ ★ ★ ★ 


"Had the invalidity of the con¬ 
tract prevented the Board from obtain¬ 
ing any recovery for damages against 
Fabrizio, Aetna's contention might 
have greater merit." 


* ★ ★ * * 

"Judge Ryan, relying on Gerzof, 
directed a trial in the Fabrizio- 
Board action for the determination of 
the "the damages which the Board 
suffered as a direct consequence of 
the illegal contract." (Fabrizio, 
supra, 290 F. Supp. at 956). Although 
this decision removes Aetna's premise 
of no liability under a void contract, 
it does not establish the nature or 
extent of the damages, if any, re¬ 
coverable by the Board against Aetna. 

Such a determination can only be made 
after full development of the facts 
relating to the underlying equities, 
vis-avis the Board and Aetna," 

5. Page 22; additions to paragraph 3(c) 

Following the word "plaintiff" in subparagraphs 
(1) and (3), add the phrase "and additional defendant Aetna", 

6. Page 32; add a new paragraph 9(d) . 

9(d) Defendant hoard contends the folloving 
are ‘.ssues to be tried: 


(1) what damage:-, if any, did the defendant 
Board sustain in completing p.'alntiff's work after it 





terminated plaintiffs' 


contract? 


!• June" 

r 


, 1972 
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Consented to; 

,4. ;I. . 


Attorney for . Plaintiff 


v/: 


• / . 


r Attorney for Defendants 




' Attorneys for Additional 
Defendant, Aetna 


SO ORDERED, 


U. S. D. J, 




EXHIBIT "I" - PROPOSED CONTENTIONS AND ISSUES ANNEXED TO 

UNITED STATES DISIRmo^lIp^ 

SOUi'HER*'J DISTUICT OF KEV.’ YOKli 
. - -_X 


FAERIZIO & MARTIN, INCORI^OIUVl'ED, 

Plaintii.f j . 

( 

-against- 

TllE BOARD OF EDUCATION CENTRAE SCEOOl 
DISTRICT NO. 2 OK THK TOTNS C'K BEDE0;:: 
Ni:u' CASTLE, NORTil CASTLE and FOUND 
RIDGE, MARS ASSOCIATES, INC. and 
NOICEL CONSTRUCTION CORT. of NEW 
ROCI^ELLE, a joint venture. 


Defendants, 


-and- 


AETNA CASUALTY AND SURETY CO., 


Index No. 

66 Civ. 2935 


PROPOSED r. 

1 1 >. ;.s a;; ' -r-u 

C'F Jj;')- 

BOARD ObJEf.TED 
TO BY PLAliaiFF 
AKU ADDITIONAL 
defendant AETNA 


Additional Defendant on : 
the Counterclaim of Defen¬ 
dant The Board of Education 
.X 


I The Defendant Board proposes the following itens 

1 through 4 be added as its contentions to paragraph 3(c) 

I 

(p. 22) of the pre-trial Order and itcii;: ^5 tlirough 11 be 
added as issues to be tried in paragraph 9(d) (p, 33). The 

I 

plaintiff and the additional defendant Aetna oppose nnd ob¬ 
ject to these proposed contentions and issues on the grounc 
that they are totally irrelevant, inv.ater 1 a 1, i-r.propirly 

I 

framed and prejudicial to plaintiff and additional dofendart 
Aetna. 

I 

j 1. Judge McLean's decision also di :• i i ii/im' p 

I ‘ 

the motion before him -- to compel arbitration -- fivn. i.uo 
case which had been decided tv;o months earliei" by i !u Sv oo 
Court, Prii ia Pa int: Toro , vs. Flood and C'...l(11n Mf.-. ( , v} 

S. CL, K.O , Hf,: II.s, 395^ 1ft l?70, j i 

I 

the Suprc'iw Court held "that the qiestioii of vhotli, -- 










a contract containing an arbitration olanao was invalid 

because the contract was induced by fraud was to be deter¬ 
mined by the arbitrators, not by the court." 


2. Included in the delay demager, sought by 

defendant Board are those, if any, that may result from 

actions brought by the three prime contractors against dc • 

fendant Board in the Supreme Court, County of Westchester, 

in which defendant Board has brought in plaintiff and 

additional defendant Aetna as third party defendants. The 

total damages claimed by these othf^r ny-,- 

/ Luese otner prime contractors is 

$139,654.36. This action is entitled: 

SUPREME COURT OF THE STATE OF NEW YORK 
COUIJTY OF WESTCHESTER 

.X 

MANDELL & CORSINI, INC., etc., 

Plaintiff No. 1 

-and- 

FR^NK & LINDY PhUI-lETNC AND HEATING 
COi.TRACTORS, INC., etc.. 

Plaintiff No. 2 

-and- 

HAMMOND ELECTRIC CO., INC., etc., 

Plaintiff No. 3 

-agninst- 

THK board OF EDUCATION CENTRAI 
SCHOOL DISTRICT NO. 2 of the 
towns of BEDFORD, NEW CASTJ.E 
^ NORfH CASTLE .'ind PCU.U’D RIDGE* 


Defendant. 




THE BOARD OF EDUCATION CENTRAL SCHOOL 
DISTRICT NO, 2 of the towns of 
BEDFORD, NEW CASTLE, NORTH CASTLE 
and POUND RIDGE, 

Third-Party ri.ii„Liff, 
Insf - 

THE AETNA CASIIAL’J V & SURETY COI-IPANY 
and FABRIZIO & MARTIN, INCORPORATED, 

Third-P&rty Defendants, 
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I The damages sought by the three plaintiffs in 

. the said state action are those allegedly resulting from 

ji fo. wHich ehe Plain¬ 

ly tiffs in the state action seek to hold defendant Board 

|j responsible on the ground that plaintiff herein was either 

defendant Board's agent in dealing with the other pri.„e 

ij contractors or that defendant Board failed to exercise pro- 

i per control and supervision over plaintiff herein and to 

j; require it to coordinate its work with that of the other 

I' prime rontr/U'i orjj . 

I 3. If the state action by the other three prbsc 

,, contractors results in a Judgment In favor of the plaintiffs 
therein against the defendant Board, any damages awarded to 

the plaintiffs therein shall be paid by plaintiff herein and 
j. additional defendant Aetna. 


I It is the responslMllty of plaintiff herein 

ji - -Hcrtake the defense of 

jj dofendaiL board in the said stc'te action by the other 

r three piime contractors, and to save the defendant Board 








I 


hapless from damages, legal costs and other expenses In 170. 
said action. The three plaintiffs In the said state action 


I snd the defendant hoard haeing all expressed their .llUng- | 
j, ness to remove said state action to the Federal Court and I 

I to consolidate It with the instant case, defendant Aeina I 

j should he required - prior to the trial of the instant 
I action - to consent t such removal and to Join in appl- 
cation therefor. Defendant Board further claims that such ' 
removal to the District Court is in the interest of justice 
and that only such removal to the District Court will enable 
the complete application to the case of the equitable 
principles enunciated by the Circuit Court of Appeals. 

5. What damages, if any, did the defendant 
Board sustain as a result of plaintiff's defaults and per¬ 
formance prior to the termination of its contract?’ 

6. What defaults and perfonnance causing 
damage to defendant Board did plaintiff commit prior to 
March 23, 1965, when plaintiff and the defendant Board 
entered into their Supplemental Agreement, which was agreed 
to and censented to by additional defendant Aetna? 


I 7. Did additional defendant Aetna, before it 

II executed the Supplemental Agreemct. have fuH bnowledge 

j| of plaintiffs' defaults and performance then alleged by 
j', clefendiint Board? 


u. Uiiflcr i;ht' Cirr.ii! c -i .r • . . 

-.j-t. (..uiiL, oi: Aj)|H.-.'iiii' deci¬ 
sion, arc plainr.ifC a»td tiwa, ^ 

.. •iuciiit Aeuna iiaBie 




j for damages suffered by defendant as a result of , • 

I rcbuit of pj.iintiff 

i; defaults and performance alJc-red In c 
If ® Supplemental Arree- 

I ment. 


II 9. Does sue!. ,lre,,;,e Include ll... elai,.,... b- 

ot er prl.se contractors for delays caused by plaintiff both 

I e ore and after the e>.ecutlon cf the Supplemental Agree- 
ment? 

10. Should the measure of damages to defendant 
card for the substantial delay 1„ the construction of the 

ac ool and rts consequent unavailability to school children 

tor more than a year bp 

y ar, be the measure provided by the 

Uouldated damages set forth In the Supplemental Agreement! 

11. Should the measure of surh rin 

or such damage to defen¬ 
dant Board include 

its consequent loss of special financial 

ard contracted for with the Federal and state e 

“ btate governments? 


Dated: New York, New York 
June ^ 1972 


Respectfully submitted. 

Louis E. Yavner 

Attorney for Defendant Board 
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FABR12I0 6, fMRTIN.' INCORPORATED 


-X 


Plaintiff, 


•agaios c- 


™s™rN 0 °f f o"r%rxS?f 

‘VEW CASTLE. NORTH BEDFORD. 

ridge, mars associat?. 
i>ORMEL CONSI-RUCTION CORP^^^^f 
ROCHELLE, . joint Co'tTa. 


Defendants, 


•and- 


ARTNA casualty ANT) SURETY 


CO., 


Additional Defendant 

of ^o^nterclaiiD 
Oi Defendant The 
B^rd of Education 


X 


Tl>e Plaintiff, Fabri.fo & M.^tin Inc 

......ir"' "■ “• 

cau-k”!’'?!! seventh 

^ALoL of ACTION /GATM-t 

defendant, DOARI; of 

COOCATION aLNFRj:^ SCHOOL 

™irty-seco;w: j;’°j J I 

ej-'h and every al if-ii-and roaJ le,,,., I 

rniST Cl/n.J'j contained in' ' 

In.. ’. “cie force and ef L't ‘'ccc, i 

U) herein. though fully 

JiUjri’i'-i’JlIf;;). 'n-Tf- • 

th( puhlishf.(! Vnotif r 

'stiuction of the iJudiorc MiddIc'school! 








THIRTY-FOURTH: Tnat the bids were opened on 
January 7, 1964, end rt.c.j,.ct to the r.cncrnl 

construction end site v.ork, RnnJ Cons tract j on 

nr? 9 '' 97 rLn ior bidder v-ith a bid 

of $2,276,800. and Fabrizio & Martin, Inc. was 

second lowest bidder with a bid of 

letter dated January 9, 
1964, Fabrizio advised the Board that it had made 
an error in its bid computations and requested 
permission to either withdraw its bid or adiust 

by the sue. 

THIRTY-SI>rrH: That the Board did not respond 
to the Fabrizio letter of January 9 1964 

about February 5 

1964, Rand notified the Board that it had made an 
error in its bid and requested permission to with- 
raw It, which request was thereafter cranted 

THIRTY-EIGHTH: That the Board thereafter enter 
into negotiations with Fabrizio and the third 
loxvest bidder. 

FOURTIETH: That the Board thereafter entered 
into negotiations with Fabrizio and the Board 
including its agents, represented to Fabrizio that 
It was legal and proper to eliminate work from the 
original contract documents equivalent to the erro 
that Fabrizio had made in its bid and to execute" 
a change order simultaneously with the execution 

of the contract providing for the elimination of 
the work 

FORTH-FIRST: That, on information and belief 
such representations were false and fraudulent and 
negligently made. 

FORfY-SECO.'JD: That Fabrizio relied on the rep¬ 
resentations made by the Beard and its agents 

FORTY-THIRD: That Fabrizio was not represented 
by counsel throughout its negotiations with the 
Board and its agents. 

FORTY-FOURTH: Thut ,.-,scd on Che reproscnCntionl 
of the Board and its ag.ncs, Fabrizio encored ir.co 
a contract with the Board on March 17, 1964 anJ 
simultaneously executed a change order providing 
for the elimination of rork from the original 

a value of approxii.Mteiv 

•?l/i,UOU. '1 
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j 







I-ORTY-FIFTII; That the- Ho-’ro '’i-K-r-r- <1 

approval was granted * ' . 

datcTj^lfri ^-7 - order and Incision 

exe"cutlnrrh''’'= procedure followed by rhe 30 “;^-; 

co«race*was'„^’“"f,-<*« -^IruUaneously wUh tL 
of r compliance with Section 103rn' 

U.S.D.J. dianlssedMi Lu^es'orL^lo^of"rb’ 
complaint previously filed by Fabrizio by which it 
sought to recover monies claLd due U by rtf 
Board ar sing out of work, labor and services 

t'^e Bofed furnished to I 

cne Board m connection with the performance of 
contract referred to supra. ^ riormance of thi 

Boar?^Flbr^''^^’h reason of the acts of -he 

$708,526 15 !'“ sustained dae,ages in the sue, of, 

AS AsVD FOR a:; ElaiTH 
CAUSE OF ACTION’ AGAINST 
defendant, BOAJID OF 
EDUC/S.TION CEITRAL SCHOOL 
district NO. 2 

and^f^^™;i repeats and realleges e..chl 

and every allegation stated and contained in oa f 

llrTof P0RTV-;:i;™ iflu'^ ve' 

lost-f°f Education is 
tns the applicability of Section 

lOJ of the General Municipal Law of the Stfff , 

rev ^7” reason of its fraudulent and noglivent 

representations to the plaintiff." uuEHtcntl 


2 Aniend paragraph 9(b) of the Pre-Trial Order b> 
ing the fol 1 ov; ing: 


-3- 
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"(6) Is plaint: rr cntirlrd to recover r; 

frOi'D tho dc’feiidt.iiL lioard oi Lducation by reason of 
the clained fraud and ni,src'prc''cntrtion of the 
Board of Education in re pres renting to the plaintiff 
that it vas proper .;nd i to exccr.te a crliais^e 

order sinultaneou':ly v.’ich the contract providing 
for the elimination oi warn having the value of 
$171,000. from the contract documents? 

C?) Is the defendant Board of Education estoppedi 
from raising the applicability of Section 103 of^hle 
General Municipal Lav; of the State of New York by 
reason of the claimed fraudulent and negligent 
representations made to the plaintiff?" 


Dated: New York, New York 

October 17, 1972 


Respectfully submitted, 
Leslie A. Hynes 
Attorney for Plaintiff 
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* Martin, Inoorporatad, 
Plaintiff, 


Tha Board of Education, Cantral 

of Badford, Mm Cutis, North 
Castla and Pound Ridga, Mars 
Aasoolatas, Inc. and Nomel 
Construction Corporation of Naw 
A®®^*^Ta, a joint vanture. 


66 Civ. 2935 


Aetna Casualty & Suraty Coaqpany, 


Dafandants. 


Before: 


HON. ROBERT L. CARTER 


appearances I 


w 

District Judge 

Naw York, Naw York 
March 1, 1973 - 10:15 a. a. 


William Powars, Eaq. 

Attomay for Plaintiff 

Louis E. Yavnar, Esq. 

Attomay for Dafandant, Tha Board of Education 

David A. Tragar, Esq. 

Caorge N. Toplits, Esq. 

Attomsy. for Dsft Astn. c.,u«lty t Bursty Cosp«,j 


SOUTMt^H DISTRICT COURT RCRORTtRS. U.S. COURTHOUSt 
rOLty SQUARE, NEW VORR, N.Y. COT-dSSO 
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ao Crana-diract 

(Maaara. Foirara, Tragar and Yaimar opanad to 
tha Court.) 

MR. TRVHSRI May I call ay flrat witaaaa, your 

Honor? 

THl OOORTt Taa. 

MR. YAVNBRt Nr. Crana. 

ROBERT r. CRANE, baing flrat duly auom, waa 
and taatifiad aa folloira: 

DIRECT SXAMZHATZOII 
BY NR. YAVMERt 

0 Mr. Crana, would you atata your aaployaant 
aaaoclation for tha racord plaaaa? 

A I aa aaployad by tha architaot of tha oaaa 
whoaa offioaa ara in Caabrldga. I aa Sanior Aaaooiata 
in tha flra and at tha praaant tiaa I aa tha hacd of tha 
ao-callad suparviaion dapartaant. That is tha dapartaant 
which is rasponsibla for adadnistaring tha construotion 
oo**^acts aftar tha construction contract is awarded. 

Q In other words, you ara presently head of a 
dapartaant that suparrisas tha oonstruction of a na^r 
of oonstruction contracts? 

A That is right. 

0 Boas years ago in 19 $ 5 . *66, '67, ware you 
assigned by tha flra to be in charge of tha suparriAMi 



•iourMtww outhict court rirontcrs o.j. cooRTHOose 
fOLtV square, new YORK, M.Y. CO 7-45a0 
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Craaa-dlraot 


of tha Niddla Sehool at Badord? 


^ Yaa, air. 


0 During what parlod of tiaa waa that? 


A That waa from aarly in Juna *65 until tha o 


P^o^ion of tha projaot. 


Q Aa a raaalt of your firathand axparianoa thara 


And alao raviewing tha raoorda of tha fir* of which you 
«ra a mambmx, ara you familiar ganarally with all of tha 


raoorda of your fin that it haa about thia job? 


A Taa, air. 


MB. TAVHBB. 1 w,uld lU. .OM ttlvlo., yotir 


Honor, on thl*. i have a grut .any axhlblta. i think 


that th. aaaloat way and tha faat.at way would be, be- 


caua. all of ua are faiaillar with thaee dooua^nta, if i 


eould hava the. urk<w] without rof.rrin, each on. to th. 


witaaaa to b. exaalnnl about each on. or I can ahow the. 


to him. 


If tha othara oonaant, I think it would ba 


faatar to juat hara tha atanographar mark thaa ona aftar 


tha othar. 


MR. PONBRSi I hava no idaa what tha doouaMinta 


ara, your Honor. If thay ar. Juat lurlMd without being 


adaittad — 


MR. TRhGBRt He juat wanta to mark them for 


O.STR.CT COURT Rf PORTER* 0.». COURT HOUSE 
fOtty SOUARt, Nt» VORM. M.Y. CO 7 «J*0 
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•® CraM>dir«ot 4 

id«Btifloatlon. 

MR. TRVMBRt Th«y will ultiutwly b« offwrttd in 
•▼idnnc*. If thi* do«« not sawe tiM, I will do it in th« 
rogular way. 

MR. PomRS} I don't think I could at this 
junotura agraa to than, your Honor, baoausa thara ara 
that I think will go to tha ^piastion of dasta^as 
and itaM of dawgaa, as I indioatad on ny opaning stata- 
•ant, that I do aot faal ara proparly bafora tha Court. 

MR. TAVMlRt I withdraw ay raquast, your Honor. 

THE OOURTt What Z want dona — this doaan't 
■aka any aansa — this ossa has baan panding soliadalad 
trial sosM tiaa ago. Thosa docunents that ara going 
to ba aubnittad by aithar party should haws baan annhangad 
long bafora this whan you want through all this pratrial 
prooadura. 

MR. TAVMlRt I think than is hardly a doeuaaat 
hara that Mr. Fowars * 4 not f«U.liar with. 

THI COURT I Nhat I want aooonplishad is you 
can hava thosa doennants aarkad, but I an not going to 
daisy tha trial whila you ara studying tha doounants. I 
want all thraa of you to gat your doouaants that you ara 
going to subnit in avidanoa in this ossa, during tha 
raoass and tha lunch hour axchanga than and aach of you 
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Crana-direct j 

90 ovaz* ao you wi .11 km-Mj uk .« 

■« you will know what you ara going to 

objaot to and know khat you will adait. 

I will not have you atudy doci»anta in a oaaa 

liJca this whan thaaa nattara w 

««ttara oouid hava baan aocoi^liBhad 

auoh aarliar* 

All right, joat haad tha doowaata to tka olark 
and hat. hi. «rk than «,d «a will aaa hoa «a lirooaad. 

Mark than saparataly. 

BY NR. TAVMBRt 

Q Aa tha first faw ara baing aarkad. Hra Crana, 
lat aa ask you thist You ara faailiar with tha basic 
contract for tha school that was antar.d into batwaan 
^'•britio and tha School Board? 

A Yas, Sira 

0 To that contract »aa thara attaolMd a ao-oalUd 
ehaaga ordar In tha aaount o( *171,000, ahloh, if you 
liatanad to tha oolloguy bafora, i. tha ohanga ordar on 
tha baaia of whioh tha oontraot waa daeaad to bo illogal? 

A That is right. 

Q And also attached to it was thara a doctaMnt* 
an AIA doounant* oallad Ganaral CoaditionsT 

A Nould you raphrasa or rastata tha qnaation? 

Q What I said is was thara also attaohad to it, 

it aay ba that that docuaant was not physically attached, 

soutmirn district court hironter*. u.s. courthouse 
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Craa»-dir«ot 6 

but It is on# of ths oontrsot doouMnts; is that oomot? 

A Tss. 

Q Is anothsr oontrsot doouasnt eallad supplsasatal 

ganorsl conditions? 

A Tss, 

MR. TAVMBRs If ths olsrk has aXrsady aarksd 

fsw docnassats» would jfou pass to as? 

Q I show you a group of doeuasnts, whioh haws 
boon aarksd Bxhibit i for idsatifioation. ihsy consist of 
a oontrsot, datad March 17, 19€4, bstwssn^Pabrisio ft 
Martin, as eontraotor, and Ths Board of Iduoatien, Csntral 
School District No. 2, as ths ownsr. 

Attaidisd to that is a two pags doossant hsadsd 
"Changs Ordsr" which is in ths saamat of $171,000. 

Staplsd to this now, but actually in its original fom 
not staplsd to it, is a docuawnt callsd ths gsnsral 
conditions of ths contract for ths oonatruotion of build¬ 
ings and attached to that, although not attached in 
the psrforaanos bond of Aetna Casnalty t 
Surety Conpany, dated March 17, 19S4, and a labor and 
■•tsrial bond issued by Aetna Casualty k Surety CeaB>any, 
also dated March 17, 1964. 

I^inally, attached to this is a nl nsngr* p**^d 
suppleaental general conditions of the oontract. 

southern district court reporters, o.s. courthouse 
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craiM>dir«ot 7 

I show thaa* to you and aak you If thaao aro tha 
contract, tha oontraot dooaawata and tha paymat and par- 

foiaanoa bocida for tha Middla fohool of Badford School 
District? 

A It saaM to ba, yaa, air. 

M*. FOVIMt I ha^ no objaotion, your Hmior, 
axoapt to tha axtant that thaaa ara not tha entira o«»- 
tract doctaanta. Thara ara othar apaoifioationa and 
plana that ara also a part of tha ooatraet and tha dooit- 
■ants hara ara only partial. 

MR. TtROtRt May I hava a voir dira on this, 

your Honor? 

THE C90URT: Sura. 

VOIR DIRE BXAMIHATION 
BT MR. TRAGBRt 

Q Mr. Crana, I taka it you hava cha^ad ovar 
Exhibit 1? 

A Taa, sir. 

Q Thaaa ara oopias, ara thay not? 

A Tas, sir. 

0 Do you know whara tha originals ara? 

A Ho. I can aasuM, but I don't know for sura. 

Q Ara thaaa fro« your raeords? 

A Ho,sir. I think thay ara probably froa tha 

SOUTHEHN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
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Board's raeords. 

Q Ifara you praaant whan tha ecmhraoh was aaharad 
into batwaan tha Board and Fabrisio t Martin? 

A Mo, sir. 

Q Wars you prasant whan tha bond was fumishad? 

A No, sir. 

MR. TRACERt Z objaot to tha adaisoion of thasa, 

your Honor. 

MR. TAVMBRi Tour Honor, first lat mm oonosda 
to Mr. Powars that thara ara spaoificatioas and that thara 
ara alaborata plans and drawings, if ha wants to hawa thaai 
inoludad, I will ba glad to bring than down. I don't 
plan to ask any guaations about thosa. 

As to what Mr. Tragar has just said, wm do hsnra 
tha original sigaad copy of tha contract hara. It was 
usad as an axhibit bafora Jxidga McLaan and I thou^t — 
it is, but so far as tha othar doousonts that ara 
attaohad ara oonoamad, thay ara aithar still in Judga 
MoLaan's offioa or sosMfwhara or othar, but all of us hawa 
baan using thasa doouoants and I would lika to show to tha 
othar oounsal this original oopy of tha oontraet, which 
also lists tha oontraet doousonts. 

Hara ara tha signaturas of tha partias and you 
can ooopara it with tha Xarox oopy. 
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Crana^^raot ^ 

Tour Honor, l would also lika to say thisi i 
h.*. r.oord. h,r. with « to rto* th.t «. Tro^or ««) hi. 
1 «« fin hm bM dl.<»iul .9 thl. ooDtrwt wd .11 of 
th.» doan.nt. In onn J«„„it .ft« ^ 

•hd h«. nttnohl thon ... doennt. . b.l«, th. doon- 

■ants. 

the COOCTi jit. Trngar, I u not going to 
tolurnto mar tndulonl obj.cUon. of thl. hind. 

H«. TMOUi Ton.- lonor, thl. 1. not toohnlonl. 
mi. wltn... 1 . not th. prop. wltn... throngh ohleh 
thl. mld«>o. .honld go In. ■. 1 . , thin pnny. B. U 

not n moObnt of th. Bonrd. e. 1 . not th. ol.ik of th. 
Board. 

Bxcuso as, your Honor, but wo havo triad ovor 
the last year to work or got to whoro thoro is som 
aaablanoo of raport and ordor on this wholo thing and 
oooporato in orpoditing in this to bring this oaso to 

trial. No havo had no oooporation froa oounsol on tho 
othor side. 


M*. TAVHSRt I want to objoot to that state- 


aont. 


MR. TIAGBRI I aa sorry you taka oaooption aad 
this is just another instanoo. I have a groat soom of 
f.lrn... «ui J«,tlc. ud I joat don't think that «• nr. 
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being treated fairly here and I don't think he is the 
proper witness. 

Nr. Yawner try hia case the way he knows 
it should be tried. 

THE OOORTi The point is^ who has superwiaion 
of these reoocds,,Mr. Yawner? 

ME, YAVHBEt Your guestion is who had super** 
wisioa of the oontraot? 

THE OOOITt Mho has superwision of the records? 

ME. YAVNIBt Superwision of the records? Mr. 
Fowler, who is here, had superwision of the records during 
the period that he was there, but Mr. Crane, who was 
there, and I would like to put this question to hia, is 
the one who had the responsibility for adninistaring the 
contract and all its parts. That was his job as the 
architect's representatiwe. 

THE OOOETt The point is that if you are going 
to introduce records of the Board, this gentlesMn didn't 
seea to know what they were, but if you are going to 
introduce records, I think Mr. Trnger is right, you intro- 
duoe the records through the person hawing custody of the 
records and you will haws no problsa. 

MR. YAVNEEi If I aay interrupt Mr. Crane to 
put Mr. Fowler on. 

iOlirMfHN DI»T«ICT court MCRORTCRi. U $. COURTMOUiC 
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SO 


CraiM’-diraet 


11 


» •W or oot. I at to tolarata any 

Ulio fehat. I don't Man that. I will not pay mcfa 
attantion to snoh an objaotion, but cartalnly aoaabody 
■oat ba abla fra« tha Board to taatlfy thaaa ara tha raoorda 


of tha Board. 

MR. TAVMBRi Of eouraa. In ordar to aaaa tiaa« I 
baoauaa Mr. Foalar will ba a witnaaa hara, but lat aa 
put a dlffarant quastion to Mr. Crana. 

BY NR. TAVHBRt 

Q Mr. Crana* ara thaaa oontraot doeuawnta* which 
hara baan aarkad B«hiblt 1 for idantifioatlon* tha docu- 
aenta undar which you operated aa the arohltact'a rapra- 

aantatiwa in adalniatarlng tha oonatructlon of thU aehool 
building? 

A Tea. 

Q And ara thaaa tha doouaanta to idiich you referral 
in your diaouaaiona with tha plaintiff and ia your 
lattara to tha plaintiff? 

A Tea. 

Q Ara thaaa tha doounanta to which tha plaintiff 

rafarrad in hia lattara and diaouaaiona with you? 

A Tea. 

0 And ara thaaa tha d ooun a n ta to which tha Board 

S0.1TMEHN 01$T»».CT COUPT PEPOnTEPS U S. COURTHOUSE 
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Craa»-^ra«t 12 

raf«rvad ia ooiuiM:tioa with Ita arehitactaral contract with 
you? 

A Ton. 

Mh. TAVRBt Tour Boaor, Z an goinf to offer 
thin in OTidonoa. Xf you choose not to admit this at that 
point, I will pans on to the other dooiaentn and hawe it 
admitted later through Itr. Powler. 

MR. TRMSBR: Nr. Crane, when did you first 
oome in to oontaot with this oontraot or when did you 
first hawe any oonnootion with it? 

THE WZTHBSSi I would be hard put to say when 
I was first in oontaot with it because position in tlas 
aware of the contract, I discussed it with 
the office from the beginning, although 
I was at the early part not personally assigned to handle 
on site, but I nevertheless was aware of the aotivities 
ef the job from the very beginning. 

MR. TRAGXRx When did you first go on the job? 

THE WZTHBESt Z was assigned to handle the 
job directly, as Z testified before, esmlv 
Bowsver, z had discussed the job with other people in the 

the very beginning, that is from the point — 
beginning in my vernacular, X mean from the time 
Pabrisio « Martin were signed up to an agreement for 

SOUTMtHH OI*THICT COOUT ME^ONTERS. U.S. COURTMOUJE 
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Craaa-dlract 


oonstraction. 


MR. TSAOBR: That vaa »omm yaar and thraa mtm 
aftar tha formal aaacutlon of tha oootraot? 

THE WITHERSI No, I am saying — 

MR. TMCBRt July of *65? 

ras Minus. n.t u .MMn I 

huSU th. Job dlrwrtly. Bo««.r, i «„ l.«olnd m th, 
thing fro. th. .ignln, of th. contr^t «ith F.brl.io i 
•tartln, but .t that point I .u i„ cubridg. us ...i.-, 
with othar paopla in tha firm. 

MR. TRMra. 1 will nam ay objMUoB to th. 
admiasion of tb«sa. 

the COURTi All right. If you ara going to 
prasant thasa dooumants, I think you •' 


"pBlViHr vhb haa 


Wa ara going to taka a abort 


at thia 


point uul 1 rono. ay p«,n„t of yon gontlM.. i wut 
doo...nt. thnt uy of yo. «. ,„i„, to Introdoo., i 
-•"t thu uohu,«l no. dnrlng thl. r«»„ tb. ImuA 
hour .o th.t If you U-. going to oU. «, obj«:tloo to 
thu or yo. eu uk. • d.t«»ln.tloo u to whMhor or not 
you will tuow thu In, .o th.t w. will hm you objutl. 
r.ls«] u toon u th. doouunt. m .umattod. 

Ma will taka a short raoaas. 
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I®* nvmi Nay X iaqrvlra, has oouBsal aada say 
teeiaioa aboot tha ashibit? 

I haw fooa through tha a®Ublta 
rathar harriadly, yoor Booor, aad with tha aaoaahtaa of 


***'^*^^^ 1 for idaahifloatioBf Bahlblta 2 thr *w g** 14 


what 


to ba oapias ot^< 


iasaai to tha 


plaintiff by tha 


that tbasa axa 


tha grooad that 


board. I raapaotfully aahait 


m m 


opaning, apn 


aav* 




iUachl^aaatnat'. Tha fact that tha aohool hnaril teaaa 
cdianga ordara to tha plaintiff for work parfoTwd 
nothing to do with tha illagaUty of tha oontraot. 

KMhtb ita 15 through 23 ara raquiatiaaa that 
wars aubaittad or oopias of raguistiona that wars oid>- 

kha plaintiff to tha school board j think 
aoat of than hawa a oartifiaaSA n# --- 


■oat of thaa hawa a oartifieata of tha architaet raquasting 
tha sAool board to aaka payaaat or approwing tha raquiai- 
tion, tha aaouat of tha raquisition. 

i don't aaa that tha asMunt ttiat was paid 


to tha plaintiff for any giwan raqniaition has anything 


to do with tha issuas involaad in this eaaa. 


IOUTMEHM DItTWICT COOUT nc^OKTcni. o.t. couwtmouje 
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*«hlblt» 24 through 40 .re oopl., of nrlou 
«.r,«pon0«,o. «a tologr—. Th. «it,„„, Crono. 
wa. not th. nuthor of «y th... lottor, or . r«.lpi«it 
ot «,» of th... l.tt.r. for th.t r.„on. wltho.t 
h.»ing tlM to t—d through .11 of thM, I o«t.tnly 
obj«« to tholr b.ing *liiitt.4 through hr. Cr«». 

In «l41Uon, a nuahar of thaaa lattar* ar. 
IntMnal. m oth«r word., tlwra 1. , uttor frou th. 
arohlt««: or th. .fflo. of hr. ■ 4 urkn«. to Dr. Alf. Dr. 
Wf wa. th. iuparlntandwit of fohool. at th. tlaa thl. 
Uttar wa. authorud a»] th. «r<i.lt«t 1. th. «d,o«x 
board*. r.pr..«t.tlw.. To that «t.nt It i. n UtaruM 


lattar. 


A copy was not saat to thm plaintiff or to tJHa 
additional dafaadant. 

THE OOOCTt Mr. rowar., uyba i didn't naka 
■sraalf cImt to yon. I an not by Inai.tlng that *k—t 
docuMnt. b. .lohangad a«ni, o«»..i. y didn’t mm by 
that that you oouldn't nak. approprUt. objoctlon to th. 
doounant. at th. tl» th. doo««,t. ar. offarad. 

hhat I UMOt by that waa to obriat. th. 
naaotaity of your atudylng th. doouMnta bafor. you war. 
praparwl to naka wh.taw.r objwntoo you war. going to 
nak. to th« M that all i raaUy wantad to do ... to gat 
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that undantood. I think mm Mr, Tavnnr nMka to intro- 
dooa thoso doouMata, you will bo in a poaitioa to aako 
any objootion you want. 1 just don't want you and Mr. 
^•9*^ to ham to look at tho docxnnnts and study than 
and pour omr thoo and wasto tho tiao of tho Court boforo 
you doeido «diethor you aro going to ham an objootion or 
not. 

That is tho wholo purpooo of doing it this way. 
I sufgost that to omryono. 

NR. FOWKRSi Ibat will ham to ooatinuo bo> 
oauso wo woro handod 79 oshibits and som ham nMroua 
pagoo and I just didn't ham tias to got thro^tgh thoa all. 

THE OOURTt I aa not taking away your right 
to aako objootion to tho doouasnts. Nhat I don't andor-' 
stand, with all of this olsborato protrial proooduro, 
that thoso doouasnts woro not oxehangod boforo. 

MR. YAVUR: Tour Honor, aost of thoa hsm boon. 

MR. fQMmsi Tour Honor, that is not trus. 

NR. TAVmRt Tour Honor, aost of thoa ham boon. 

I ham oopios of tho oxsainations boforo trial at which 
quostions woro put about thoa, but omn aoro than that, 
as a gonoral oeaaont about tho omrall objootion, whon 
court oponad this aoming I was handod a subpoona and this 
is tho subpoona, which I should liko to hand up to tho 
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B.««h, Which «h. , 0 . .„^thiw that h.v, h.„, ch«,. 

oracr.. It „h, ao«m«t. 


•^fry letter and It a 
playing. 


like a gaae that they are 


™e ««*,. Th.t dcn-t „„ h*„„. they ..h 
for OTwTrthlng that thay ara naoaaaarlly going to adalt 
that It haa a right to b. tntro4uo*l at th. trial. 

MR. yaviiER. so far aa I an oonoaroad, tha 
first objection — 

TRR COURT, taf, prooaoa. Jhoa. 

obloetloa. in th. abatraot. you .ui auhi^t your Ooou- 

-ant. and than i .lu haar uhatavar obJ«,Uon. anyM.^ 
has to make. 


Exhibit 1? 


MR. TRVIier. I taka It your Honor ha. .las on 
IBE COURT. A. to inhibit 1, I . IndloaUn, 


thl. a. to all th. MCiblta, 1 don't oar. about th. 

original., but you oannot ,«bi.lt th«. uni... an of floor 

of tha achool board who haa enatody of than 1. on th. 

atand and ha 1. tha ona who la going to haaa to aay thay 
•re the documenta. 

A. to Rnhiblt HO. 1 for id«,Ufio.tlon, I .. 
auatalnlng th. objaotlon to that until you gat th. 
on th. .t«>d who h«] euatody of th. docunant. I will 
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aostain an objaotion to avary doouaant you subadt oatll 


that la dona. 


MR# FOMBRSt In addition* If I aay* your Honor* 


with raapaot to Bidtlblt 2A ~ 

THE COURTi That la not offarad yat. 

MR. POWSRSt Part of which la In inhibit 1 and 
I did not raallaa at tha — 

THE COURT* I thought thla waa Exhibit 1? 

MR. PONBREi You rafuaad to adalt that. 

I had an additional objactlon baaad on Judge Ryan'a 
daclalon with raapaot to tha adad.aaid»lllty of Exhibit 1 
and thla la an additional ground baoauaa Judga l^an gahi ^ 


Powara. 


THE COURTi I an ruling it out now* Mr. 


MR. POMIRE t All right* your Honor. 

THE COURTi It la out now until wa gat araiaiiiia 


on tha atand who haa had ouatody of It and than maybe you 
will haT»e another objaotion to It* I don't know. 

BY MR. YAVHERt 

Q Mr. Crane* I ahow you EJdiiblt 2-B fbr Identifi¬ 
cation. Thla la haadau Order for Change In Contraot Mo. 

1 and It la a printed heading* Tha Arohltaota CollaboratlTa. 
Thla partloular one la dated Auguat 4th. 

I have hare alao a aerlaa of other alnllar 
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ord«, tow oh«.„, allXarly haadad, 

•nd at tha bottc. o* a«d. of «« .,pa.„ tha aaida. 

•»„proa,d loard of ■dacatloo, cantral Dl.trlot Ho. 2, 

0«ar. Appiovad lha techltaof. ColUboratlT., »rahit«,t. 

Mow, at tha tlM that you wara in ohaxia of 

tha «vam.io. of thl, job, «ar. thaa. raoorta la your 
coatody? 

A Tasa 

Q Did yoa hava thaa and axaalna thaa and know 
their oontaatat 

A Tea. 

0 In bahaU of tha Arahltaota Collaboratlaa? 

A Yaa, 

Q I aak you to loot at aaoh ona of than and 

tall M whathar that anaaar appllaa to auary oaa of thaaa 
exbibita? 

THE COUMTt What axhibita are yon aubaittingT 
You only nantionad 2-B. 

MRa YAVnRt I aaid they ware aU axaotly tha 


the COUKTt What are they? 

MR. TAVHBRi 2-B, 3, 4 , 5 , s, 7, 8 , 9, IB, U, 
12, 13 and 14a 

MR. POWERSt If I mmy, yoar Honor, I object 
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to any furthar tastiaoay with raapaet to thoao axhlbits for 
idontlflcation which ara datad prior to July of 1965. 

Mr. Crana has praviously tastifiad that ha was not in 
oharga of this projaot until July of 1965. 

Q Mr. Cruuif at tha tlaa that you wara put in 
charga of this projaot, wara all thasa raoords tumad 
owar to you and wara thay all in your ctiatody? 

A Yas. 

I 

t 

THB COOKTt Has Mr. Crana idaatifiad all thoaa? 

Has he lookad at than and idantifiad than? 

MR. YAVNSRt Yas. I hawa raad off all of thasa I 

I 

to you. 

Q Is your answer the sane as to all of than? 

THB COUKTi You gava than to hin to look at 
than and inspaot. I havan't saan hin inspaot than. 

i 

A Yas, thay ara our docunants and thay ara docu** 

) 

nants of which I had custody in our offioa, our copy of I 

than. 

1 

MR. YAVNBRi Thank you. I offar than in j 

avidanoa, your Honor. 

MR. POHBRSt Objaetion, your Honor. Nayba 
Nr. Crana can idantify tha docunants, but I don't sae 

I 

how ha can testify as to tha truth of tha information c<mi- ' 

tainad in those docunants in view of tha fact that ha was 
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not «.pon,lbl. for th. projoot wh« i think p«bnbl, «»t 
of thoM «o.iblt, «« .uppo.«Uy 

I furthop obJ«t on th. ppound thnt thM. 

0Pd.r. hnv. nothin, to do with th. i..... 

in thi. OM.. to do with th. qu..tion 

of th. l.,.lity OP iil.„lity of «« oontP.ot ud 
th.t th. .Ohooi bo«d -.y OP nny «.t h.« 
tnino* « . P...lt of th.t iilnpoiity. 

In uldltlon, th.M mun,. opd«r. wm., a. i 
»«d«t«d it, i.,o.d p«P.„.„t to th. oo»tp.ot. ». oon- 

tp«>t wu d«sUi,wl noil nnd wold, iu.,.1 by Jnd,. 

MoLaan. I 


so, .1.0, Judg. Ry„ In hi. d«,i,ion .tat»l 

a* follows > 

In gym, wa hold that any claim cr dafanoa 
r..tin, on th. iU.,.iity of th. oo.tp«« i, 

to d.f«wj..t th.t it -y «,t pi„d bp..* of th. ppin. 
contp.ctop .uppl.wint.1 .,p..»»nt op p.Um. op **i„-- 

If th^r o«i‘t plMd it, th.y owt ppow. it. 
MR. TAVNXSt Vour Honor — 

THB cx»U»Ti Mr. Tra«arp do you haao any 
objactlon to thasa docnmanta? 

MR. TRAOBRt I hava ooalag in through this 
with..., yo«: Honop. h. o«not t..tify „ to th. tpnth 

SOUTHfnN DPtTH.CT COURT RCRQRTtR, u... COURTHOUSE 
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ralarant 

it Ir 

I 

All right. 

M*. roHiMi If I My, your aonor, aay i, rathar 
th«, InUrrupt thr«,»hoat. My i h... a nmnta, 
to this? 

THK COORTI Yss, yon nay. 

MR. FOWSRSi Thank you* 

BY NR. YAVMBRt 

Q Mr. Crana, whathar bafora or aftar July of 
1965, oonld you tall m which of thasa anhibits and raad 
their nuabars ara prior to July 1965? 

A No. 2-B, 3, 4, 5, 6, 7, 8. 9 and 10. 

Q Ara tha othara baginning with Rshibit 11 and 
on -through Sxhibit 14 subsaquant to July or in July? 

A Yas. 

Q As to tha first group, 2-B through 10, whioh 
•ra prior to July, whathar bafora July 1965 or aftar, 

did you hawa ooeasion -- no, Ut m put tha quastion .ora 
sii^>ly. 

Prior to July 1965 did you hawa oooasioa as 

part of your work for your fir. to rawiaw thasa doewaats? 

A Yas. 

Q Nhat was tha natura of your rariaw of tha.? 


SOUfHlIIN D.trM.CT COURT RtPORTtRS U.i COURTHOU« 
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•o Cra—-111 rat 24 

A lafoara tha ohanga oadara vara praparad, thaaa 
ara ohanga ordara, if z aa uaing a wrong tarn 

Q lhay ara tihanga ordars. 

A Bafora thaaa ohaaga ordara warn praparad, 
aoraally aany of thaai, if net all of thaa, I oan't raoall 
ovary inatanoa, hat many of thaa, if not all of thaa, 
vara diaoaaaad with aa bafora thay warn praparad and isoaad 
to tha Board and to tha oontraotor* 

0 Van that your rola in your fiia? 

A That ia nomally ny rola in ay poaitioa aa haad 
of thia dapartaant, yas. Thara aay ha ana I didn't aaa, 
but ganarally Z do. 

Q Do you hava a raoollaction of having aaan 
thaaa ohanga ordara bafora thay want out ia final fen 
and whan thay want out infinal fom with tha poaaibla 
axoaption of oaa or two? 

A That is oorraot. Bavaral of tha itaas pop 

I 

into ay aind. 

0 Aftar July 1965 did you taka p h y a ioal poasaaaion 
of tiia filaa in tha arohitaot's offioa ralating to the 
job? 

A Tas. 

Q Do thoaa filaa of whicAi you took phyaioal 
poaaaaaion inoluda thaaa nhanga ordars? 


j 

i 


j 


I 


I 


I 

i 




I 


1 
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A Tea. 

0 tad «la yen thm ravim tta ehaag« onten U 
ocotaotion with your conUnuln, nspouibllitiu to 
auparvlaa tha jol>7 

A Yaa, ia ordar to ba rafrashad oo aaaetly what 
tha atatua of tha oontraot waa. 

Q And thay raaainad in your ouatody throughout 
until tha wary and of tha job? 

A Yaa. 


MR. YhVMIRi Your Honor, I offar 


thaai in 


awidanea. 


MR* FOWBRSt Ho objaotion. 

MR. TRRGBRi No objaetion, your Honor. 

THE COURTI You naan, Mr. Powara, you hava no 


objaotion o 1 


MR. PONBRSt Corraot your Honor. 


THE OOUBTi All right. 

(Dafandant Board of Bduoation Bihibita 2-B, J 
through 14 rooaiwad in owidanoa.) 

MR. PONBRSt Joat aa a point of olarifiaation, 
Mr. Tmmr, w* y.. ocmtaadln, that the.. Mr. lOl of tha 
atuB,* onUn or Joot thOM yoo out IntrodModT 

MR. YAVHBRt Thaaa ara ohanga ordara that I m 
introducing right now. 
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Q I show you Exhibit 1 aarkad for idantifieation 

and ask you only thist By sxsMixkijif this — 
you tall us how aMh tha amount of tha ooAtraat ww as 

a 

sat forth in. this rnhihl tT 

MR. POWERSt May I have a continuing (^jaotion, 

your Honor? 

THE COURT! Yes. 

A »a,4ta,4aa> 

0 Mr. Crane, from your experience in this field — 


by the way, I am not sure I asked you anything more than 
''^hat your occupation was and by whom you were esqployed. 

Are you a graduate engineer? 

A Yes. 

0 And for how many years have you been working 

'^ith architectural firms and doing this kind of work? 

A 13. 

Q How, from your experience does the price ^et 
forth in an initial contract necessarily remain the 
contract price throughout the life of the contract? 

A No. I would say very seldom. 

0 iQxat amm thm factors that cause the price to 

chmnge? 

A Direct^ the issuance of change os4ema >- 

THE COURT! Now^ Z as going to eeolude that ki««4 

■<OlirHI NN UlSIMII I I ►»! CORII MV 1) ■, . IJUR I MOllSL 
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10 

11 

12 
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15 I 

I 
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18 I 
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CraiM-dlract 

of •vidane*. X. want. i« th« 

■•d* o w i tric b.-a nd I X oMd. ta < 


27 


la, but X mid oMrtalnly tkiak that Mr. Powara la corract. 

If you ara going into tha natmm of it iwd hov it vaa 

cbaagetf and ao forth. As a aattax of foot,-rji** eoaeadsi 

it W an liiagai eontract. 

I an allowing you to prova tha contract and tha 
change ordara in order to gat tha facts of what happened 
^ tha situation^ but I an going to exclude that. 

MR. TAVMSRi Veiywall. I will start a different I 
series of questions, but let na explain ny purpose. In 
the pretrial order, as finally prepared, it says the con- i 
price and this is the order as prepared by j 

Mr. Trager and with ny approval — it states that the 
contract price is blank because he didn't have it exactly 
and it says the changes were blank because ha didn't 
have that exactly. 

Mow, the contract price is not the anount that 
forth in tha initial contract. It is these doxen 
change orders that change it and I want to get into the 
record how each ea<di change order is so that finally we 
know the contract price. 

THE CXXTKTt Yes, but you have been allowed to 
introduce the contract and the change orders. I «i not 

I 
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allowing you to ask this man to ask the kind of questions tha<; 
you are asking him. 

MR. YAVNER; I withdraw that, and I have another 
choice. In order that — For the information of all of us 
I can ask this witness to state how much each of these change 
orders added or deducted from the contract price or, since 

they are in evidence, we can just make the calculation our¬ 
selves later on. 

THB COURTI Tou can do that any way you want. Hr, 

Yavner. 

MR, YAVNERx Very well, I would like to ask the 
witness , so that the record is perfectly clear. 

0 I show you Exhibit 2-B. Is that a change that 
constitutes an extra to the contract? 

A This is Order for Change Number 1. That would 
mean it would be the first amendment to the contract. This 
particular one is an addition, an increase in the amount 
of the contract? 

0 In what amount? 

A 556,500. 

Q I show you Exhibit 3. Is that an extra, and in 
what amount? 

A This is an addition for $1,056.73. 

Q And Exhibit 4: Is that an addition, and in what 

SOUTMt^N DISTRICT COURT RCRORTCRS US.COURTMOUSt 
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amount? 

A Thl. 1. addition Of three thooa.nd dollar,. 

Q And similarly with 5? 

A 5 is an addition, $2,162.96. 

Q And 6 ? 

A 6 is an increase, $7,787.40. 

Q You chanqed the vord from "addition" to "increase". 
Do they all mean the same? 

A An increase in the amou^it of the contract. 

Q And 7? 


A Thl, wa, aleo an Increase in the contract amount 
Of $9,053.64. 

Q 8 ? 

A 8 la an increase in the contract of $3,781. 

0 9? 

A 9 is an Increase in the contract of $15,321.07. 

Q 10? 

A 10 is an increase of $ 144 , 13 . 

Q 11? 

A 11 contain, two add, and a deduct. The n«t effect 

i. .n lncr.a.e in the contract amount of $ 10 , 074 . 01 . 

0 When you say "deduct-, 1. that a term that i, 
oometlmes used for the term "credit"? 

A 1 euppoee ono might call it a credit. The change 
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order oontein. three seperete Items, it Is quite customary 
certainly in our practice to Include more than one item on 
a chanqe order. Most of these so far have been single items 

Q In many of the docisaents, we will find extras and 
credits. Do extras and credits mean the same thing as 
additions and deductions, did you say? 

A I vfould say so, yes. 

Q Exhibit 12 ? 

A This is an addition to the contract of $8,407.21. 

Q Exhibit 13? 


Exhibit 13 is an increase in the contract of 


$4,302.97. 


Q Exhibit 14? 


A This is also an increase in the contract of 
$6,530 even. 

0 What was your flm’s procedure in approving pay¬ 
ments to the contractor? 

A The contr«,tor initially furnishes a breakdown of 
his total contract amount in yarlou. categories or headings, 

types of work, his monthly requests for reimbursement was 
based on tliat breakdown. 

Each month, that was reviewed by me or whoever pre¬ 
ceded me, item by it«s to determine whether or not it was a ' 
just payment to the contractor. 
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Q Th.n what did you do, if you n«da a dat.rmln.tion 
taht It was? 

A Th«. «, prepared a crtlficat., which wa. ..nt to 
th. board, oartlfyln, that thi. th. proper amount to 
pay the contractor at that tine. 

Q »#ore you then Informed whether the board did or 
did not make the payment? 

A Wa ware informed. l cannot recall the exact 
tecl.ni,u. on thi. Job of how it wa. accompll.h.,, but w. did 
know Whether or not th. bo«rd paid, or if they d«lucted eome- 
thin, from what w. had certlfimj, we were aware of that. 

Q Prior to th. time that you took direct charge in 
the field Of thi. job, wore the regui.ltione that were sub¬ 
mitted by the contractor, Pabrlxlo, reviewed by you, and 

did you . 1.0 rovi«, or have anythin, to do with th. prepara¬ 
tion of the certificate. l.,u.d by the firm? 

A 1 may have reviewed .ae» of the requlelton.. l 
did not prepare the certificates. 

0 Did you ever review them? 

The certificates? 

V.B. Prior to th. time that you took direct charge. 
No. 

Altar you took direct charge, did you th«, take 
over cuatody of all oople. of the certificate, and of th. 
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requlsltlona that had been aubialtted prior to July? 


A Yes. 


Q Had you had them for the entire period J[ July? 


A Yes. 


0 Have you had occasion from time to time to examine 
the prior certificates and requisitions to familiarise your¬ 
self with them? 

A Yes. 

Q I show you Exhibit 15, which consists of an archi¬ 
tect's certification attached to Requisition Number 1, sub¬ 
mitted by the contractor, is this one of the documents — 

THE COURT: This is Exhibit 15 for identification? 
MR. YAVIIER: Yes. Exhibit 15 for identification. 

Q (Continuing) Is this one of the documents to which you 
jsut referred that after July 1965 was turned over to you 
and that you had in your custody? 

A Yes. 

Q As the representative of your firm? 

A Yes. 

MR. YAVNER: I offer it in evidence, your Honor. 

MR. POWERS: I have the continuing objection, 
your Honor, l assume, and, in addition to that, i think the 
witness testifies that prior to his taking over the job, 
he did not have anything to do with the requisitions. I may 
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be but th.t w.. »y und.r.t«di „9 of hie t..tie»„y. 

the court. Thet we, ..y underetendiu, e» ..u, 

MH. POWERS: Thle requi.ltlon i. Requisition Nuitoerl 
1. Which h.e . date of Nov...R..r or eo»«,h.r. „ound Nov...R>er 

of 19S4. Hr. crane did not take over the Job until July of 
1965. 

MRe YAVNER: But he also testified _ 

the COURT: Who issued the requisition? 

0 Mr. Crane, can you answer that question? 

A The roqul.ltion is generated by the contractor, it 
1 . hi. monthly bill for r.l»bur.e«nt for worX perfon»d the 
previous month. It is submitted through the architect. 

the court, the requisition comes from the plaintifr 
in this instance? 

THE WITNESS; Yes, your Honore 

MR. POWERS: It comas from the plaintiff, as I 

underst^Ki, your Honor, but it is rnodlfi*!, on instances, by 

the architect's office, and my only question hero with re- 

•pect to the objection is the ability of Mr. Crane to say 

•t any given time prior to July of 1965 whether or not a 

certain percentage of the various lt..«i of work was performed, 

In other words, l qusstlon his ability to testify 

oonoernlng the accurscy of the a.»unt. sought in the r«,ul.l- 
tlon. 
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I don't moan to be too technical on that, but i 
juat want — 

THE COURT: He hasn't reached that point yet. If 
the requiaitlons have been submitted by your client — 

MR. POWERS: Submitted by us and modified in a 
number of Instanoes by the architect. 

THE COURT: then the thing, I think, we have to 
d.t.r»ln. 1. for you to look .t th. r«p.l,ttion.«d d.t.r»ln. 
th.ir .ocuracy. You h.v. thow 1„ yo»x rooord., «d If Mr. 
Crm. can valldata thom, th. edification., if th.r. ar. 
any on them, then that rai.aia^ipiat 

But I oannot see your objecting to a document that 
you submitted. 

MR. POWERS. I may be prenmture in ray objection, • 
your Honor. 

THE COURT: All right. Merely becavtse Mr. Crane 
cannot or was not there, your client is the one who submitted 
the reqxiisitions, as I understand it. 

All right. 

0 Actually, Mr. Crane, weren't these requisitions 
r.o.iv.d and thar. crtifleation. propared in tha nornal 
course of business of yoxir firm? 

A Yes. 

Q YOU not only ara fu^liar with tha nomal couraa of 

SOUTNfWM DHTWICT COURT RCRORTenS U S. COURTHOUIC 
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bu.in... o* your ,1„, but you .l.o h.lp.d to diroct It, 


did you not? 


Yes. 


MR. YAVRER: I „„„ idontifi- 

cation in evldenca. 

THE COURTX All r>1»K4. 

11 right. I an going to reoaivo it. 

MR. POWERS» I hava no objection. 

(D.f.»d«f. Exhibit 15 for idonti fiction c. 
received in evidence.) 

MR. ROTORS: Exc.pt for th. continuing objction. 

MR. TRACER. 1 originally «d. th. obJ.ctlon b..«j 
on .nythin, th.t h. wcn-t or did not p.r.on.lly h.v. contact 
With or cA«. I undaratand that you t.atifi.d that you did 
look at than aftar thay c«« into your cuatody, but that 

for th. purpca. i taka it, of wh.thar th. bottom Una 
was correct or sonething like that. 

I/in't that right? 

THE WITNESS: vc. i ^ould aay thia again: If . 
.pacific problem cam. up or gcation can:, up about a partlcu- 
1« ragulaitlon, I had it thara, l could look at it, I could 
... What had happanad bafora, if that wa. th. aort of guaatio.,. 

MR. TRAOER. 1 will racw my objactlon. 

the COURT: It i. ovarrulad. I am raciuing it. 

0 I .how you Exhibit 16 for idantification, and ar. 
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your answers the sane for this exhibit as for the previous 
one? 

THB COURT: Is that a requisition as well? 

THE WITNESS: Yes , your Honor. 

Q (Continuing) Also, %fould you mention each time you 
inspect the requisition, so that Mr. Powers will know the 
fact, whether there has been any change of any kind made in 
the requisition submitted by Fabrisio. 

Has there been any ^ange in this one? 

A No. 

Q I show you Exhibit 17. 

MR. POWERS: If we may, your Honor, to save time, 

I think Exhibits 15 through 23 are *11 requioitions, running 
from Requisition 1 forward to Requisition 9, or something of 
that nature. 


other than 
your Honor's ruling, 
MR. TRACER 
may I object to 15-B 
witness, their being 
THE COURT: 

0 (Continuing) 
Are your answers the 
requisition? 


my continuing objection and in view of 
I have no objection to putting them in. 

Rather than get up after each one, 
through 23-B, on the basis of this 
offered through this witness? 

All right. 

I show you Exhibit 17 for identificatioi 
same as to this certification and 
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A Yes. 

MR. YAVNERt I offer that, your Honor. 

THE COURT: Go through to 22. 

Q Slnilarly 18. 

A Yea. 

Q And 19? 

A Yes. 

0 And 20? 

A JO ba. aoa. oorr.otl<m. mad. In pan, handhrittan 

on the docu:k»nt as submitted. 

Q Do you know what those corrections are? 

A I am trying to see whether they are arithsMtlc 
corrections, six thousand dollars was inserted, added to 
the amount of the requisition as it was submitted from 
Pabrlaio & Martin to cover exterior masonry work. 

How the change came to be made, I don't know. 

Since it is in handwriting, I assume it was made by our 
accounting office. I don't know how they got the informa¬ 
tion, whether it was an oversight. Pabriaio may have called 
us and said, -i forgot to type this in on the final copy of 
this thing.- I just don't kr-^w. But there is a change. 

0 You gave Pabrixio more than Pabrlaio asked for in 
the typewritten part of the requisition? 

A Right. 
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MR. Y. NER: I offer this in evidence, your Honor. 

0 217 

A This aleo has corrections in handwriting, by which 

the amount of the requisition was reduced $10,000 in concrete 
foundation item. 

0 DO you know anything about that matter? 

A No. 

Q Was that change made in pen? 

A Yes. There is also a rubber stamp on here. 
Corrected by the Architects' Collaborative". 

Q So it was corrected by your firm? 

A Yes. 

Q Was that part of the normal course of business in 
your firm in dealing with this kind of requisition? 

A Unfortunately, it is, yes. Many requisitions come 

in with errors in them. We catch them in our own checking, 
arithmetical checking primarily, but also principal checking 
of the requisitions, and we frequently make changes in our 
own office, in order to speed the work along rather than re¬ 
turning the whole requisition to the contractor to re-type it 
for a typographical error. 

0 Why did you say "unfortunately"? 

A Because it costs us money to do this. 

Q I show you 22 and ask the same questions. 

souTMewH oisthict cou«t Nc^onrcNS u.s. counthousc 
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* Thi. «l,o hu h«n*orltven ohang... i cannot tall 
whathar It i. typographical or what, it raf.r, to tha aa» 


it«. aa th. pravloo. ona. It la th. aa^a $10,000 raduction. 

It 1. rafarrad back to pravlou. work, not th. work don. in 
this one cnnth. 

«hat wa. th. r..,on for th. ch«,ge I don't know at 


tills tine. 


!• there a aimilar stanp on this one? 


25 ii 


A No. 

MR. YAVMBR: I offer this in evidence. 
the CCXJRT: All right, 

Q The l„t of thi. aorios, 23 for Idantlflcation. 

* I'hia on. ha. no corraction, and has gon. through 

without any correction and certified. 

0 Thla la tha r«,ulaitlon and cartlfloatlon that you 
w. in your filaa and la tha nomal thing you did th.r.7 
A Taa. 

MR. YAVSER. 1 offar thia in avidanca. 

THE COURT; Ara you offarlng all thaaa docuuanta 
in evidence? 

MR. YAVNERt I offer all of then. 

MR. TRACER: Your Honor, if i could just clarify a 
point; 1 think I racall Mr. cr«« ..yi„, p.y«nt 

raoorda, fiff™ or all of than, 2-B through 23-B, war. in 
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A This also has handmritten changes. I cannot tell 
whether it is typographical or what. It refers to the sajae 
item as the previous one. It is the same $10,000 reduction. 
It is referred back to previous work, not the work done in 
this one month. 

What was the reason for the change I don't know at 

this time. 

0 Is there a similar stamp on this one? 

A No. 

MR. YAVNER: I offer this in evidence. 

THE COURT* All right. 

Q The last of this series, 23 for identification. 

A This one has no corrections and has gone through 

without any correction and certified. 

Q This is the requisition and certification that you 
have in your files and is the normal thing you did there? 

A Yes. 

MR. YAVNER: I offer this in evidence. 

THE COURT: Are you offering all these documents 
in evidence? 

MR. YAVNER: I offer all of them. 

MR. TRACER* Your Honor, if i could just clarify a 
point: I think I recall Mr. Crane saying that these payment 
records, fifteen or all of there, 2-B through 23-B, were in 
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your records. They .re copies; Is that correct7 

THE WITNESS, w. hav, copla. of th... docu^nta, 

yes. 

ME. TRAGER: Thc.e particular ones ar. fro. th. 
school board? 

THE WITNESS: I aaauM th.y >u.t be, yes. 

HR. TRACER. Do you whether they are the offi¬ 

cial payiMnt record, on which pay»„t i. „de7 

THE WITNESS. They are, y.., b.o«u,. they have the 
certificate signed by John c. Harkness and an original 
certificate. 

the COURT. All right. Those will be r«..iy.d. 

MR. POWERS: HO obj«:tlon other than the landing 

Objection. 

(Defendant's E.d.lbit. 16 through 23 for Identifica- 
tion were received in evidence.) 

the court. Mr. y.vner, I prefer that you do your 

.xa.lnatlon at th. lectern, if you w«.t to ua. it, and atay 
down there, please. 

MR. YA-u^R. It is i^saterial to whatever your 
Honor wishes me to do. 

THE COURT. I want you down there, stay down in 
the well of the room. 

MR. POWERS. I. it ail right on thi. side, your 
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Honor? 


MR. YAVNERi Your Honor, it has just basn callod 
to -Y at.«tton that thor. ia on. more ohang, ordar. sahibit 
14 is Changs Order Number 13, and sosMhoH stapled to it was 
Change Order Number 14, which should, I think, be marked as, 
perhaps, 14-A, nowe 

THE COURT: All rights 

MR. YAVNERt If I uy .how this to Mr. Powers. 

MR. POMERSi I have no objection to it, your Honor, 
except the standing objection, other than the fact that 
just for clarification. Change Order 14 was not the last 
change order. There are still other change orders after 


nuntfier 14. 


THE COURT: Has 14 been admitted? 

MR. POWERS; Yes. 

MR. YAVNER: Yes. 

THE COURT: That is an attachment to it? 

MR. POWERS: 13 had been admitted, and 14 is at¬ 


tached erroneously to it, 


MR. YAVNER: Both could tve che same exhibit 


exhibit number, or one could be called 14-A, if it makes any 


difference to you. 


MR. POWERS: No difference. 

MR. YAVNER. If it makes no differenoe, then I will 
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let it ride. 

(Def«»danf. Exhibit 14-A received in evidence.) 
0 I call to your attention Exhibit 15. is that 
tlie first of these certifications and requisitions? 

A Yes. 

Q Vfhat is the date of it? 

A Nay 7, 1964. 

0 Who signed the requisition Itself? 

A Janes Fabrlsio. 

Q Now, tell ua, pleases What are the first iteaa on 

the requisition under the heading -General Conditions-? 

A Do you want the amount of money carried -- 

0 What is the description, and what is the amount 
of money? 

A Bond, contract amount $32,000. 


Q 

A 


^• 9 , 900 . 


No. You have the wrong line, I think. 

Oh, General Conditions, $32,000. Excuse ms. 
Subcontractor's bond n«,000. TayniiL -- 


No. That is as far as I want. 


As to the bond and the subcontractor's bond, what 
Is the moaning of the phrase -Contract .\inount-? 

A That is the total amount which Pabrlsio has sub¬ 
mitted as the proper amount of money in his total contract 
amount to cover the cost of the bond. 
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MR. YAVNBR: i£ the atonographar will plaase raad 
tha anawar glvan by the wltnaaa ~ 

(Record raad.) 

0 YOU aaid that Pabriaio aubadtted thia anount aa 
the proper amount to cover the bond. Do you know whether 
that waa the amount that waa actually paid by Pabriaio to 
the bonding company? 

A Hoi I don't. 

MR. PCMBRSj I will object to tha quaation, to thia 
extant, your Honor: that there are two bonda involved, and 
Mr. Yavnar in hia quaation rafara to tha bonding ooaq>any, and 
it may well be that there are more than one bonding company. 

In fact, there are. There are two bonding companiai 


involved. 


THE COURT: The queation waa aakad, and Mr. Crane 


cannot anawar it. 


Q I ahow you, Mr. Crana, Exhibit 1 for identification 
to which ia attached a performance bond and a payment bond. 

Would you toll ua, pleaae, the name of tha company which wrot( 
each of thoae bonda? 


did. 


MR. POWERS: It ia conceded that Aetna Inaurance 


MR. YAVMBR: You aaid there were two companiea. 
MR. POWERS: If I aay, maybe I am out of order. 


SOUfHtWM OKTRICT COURT RCRORTCRS U.l. COURTHOUtC 
^OLfV SQUARC, NCR YORK, M.V. CO T-WM 


,'4. 






220a 


BOP 


Crana - dlraat 


43 




iro»r bat th. re,ui.itlo« to ohich Mr. T.«..r 

.t.t«, -Contr^tor'. bood, «5,000. 8uboontr«H:or•. b««d, 
$18,000.* I baliava that la it. 

Th. oontr.ctor-. bood r.,.r. to th. bond tluit 
».brl.io t MMtln, th. Pl.lntl«f, obt.ln«l fro. MtM, th. 
•ddltlon .1 d.f.nd>nt, juitna Cwunlty .nd 8 ar.tr Colony. 

Th. .«bco«tr.ctor'. bo™i, for »18,#00, d..l. with . bond th.t 
8 W 1 lUroo Coo.traotlon Corp., • .aboontmotor - 

the COORT. Who 1. not inwolmd in thi. on.., not 
«t all. All right. 

MR. YAVMBRt Yotur Honor — 

MR. POWERS: Unlaaa Mr. Yarnar wants to prove 

otherwise. 

M*. YhVWii! I h.« no id.. Whnt tha fnota nm, 
but thin i. th. flr.t tiaa In nil than. yaar. that wa hava 
baan dl*,a..in, thl. that that atata^nt ha. b.«, «id.. 

Th«r. wa. a bond for s«, Karoo, which wa. l,.a«|, if yoo 

pin..., in Haroh of 1»65, «d It wa, l.,a.d a. a part of th. 
si^plenantal agraeMsnt. 

Thl. 1. th. way th. flrat mqai.ltlon o«. ln,yoar 
awor, and I haa. a right to go ahaad ua prow what it aay.. 

I* h. bring, in proof l.tar to rabat what thi. waa. to 
indloste, fine. 

THI COURT: The point is, you know ~ 
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MR. YAVMBRt He haa also, your Honor — l have 
beae a pre>trial order — Is this what all three of us agreed 
00 ? All three of us agreed on this, la its first requisitio 
dated ^ril 29, 19€4, plaintiff billed defendant for preeiues 
of $25,000 for a bond and $10,000 for a subcontractor's 
bond. These preid.uM were paid to plaintiff by defendant 
board on May 13, 1964. 

MR. POMSRSi That is not disputed, your Honor. 

MR. YAVMERt I don't know what it is you are dis¬ 
puting. That is all I have gotten frosi this witness so far, 
and that is all I have asked hie so far. 

THE COURT: The issue, it seems to me, as far as 
I can understand it, is that the suboontBaeae^'A.bond, as I f 
understand vaguely the issues in this case^ is mat really at 
bare. Are the subcontractors' bondn at ieaue.hece7 

MR. YAVMERt Yes; they are, your Honor. 

THE COURT: How is that? 

NR. YAVMI’ It The suboontraotoBm are gnteg to heeone 
an important Issue in several respects. 

Chronologically, this very San Marco, whom Mr. 

^®***** ■•utioined, was one of the amjor causes for the disrup¬ 
tion of relations in Oeoenber 1964 and January 1965, so that 
Pabrisio walked off the job for several months. This very 
San Narco plays a major part. The consideration for San Narcc 
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in th* aupplrnDtary agreuant that «aa antarad into sayarai 

Bontha latar, aa a raauit of which Pabritio oaaa back on tha 
job. 

THE COURT* Why haven't you joined theis aa a third- 
party defendant? 

MR. TAVNBRi That ia exactly what I am coming to. 

In addition to that, our pre-trial order haa a lengthy dla- 
cuaaion, and ao doea the pre-trial memorandum a abort diacua- 
alon, of three prime contractora and two auboontractora who 
have inatituted auita in the State Court againat the Board 

of Education on the baaia of Fabriaio'a delaya, thua cauaing 
them damage. 

We have interpleaded the bonding company, which in 
soaie of the inatancea haa been able to get out of it on more 
or leaa technical grounds. We have asked the bonding ooi^any 
to waive the citizenahip problem and permit theae eoi^>aniea 
to come in and be joined in thla proceeding ao that we can 
aettle all of the iaaues arising out of Fabriaio's delay. 

The bonding company has refused to agree to that. 

THE COURT* What has that got to do with the Issues 
here? The issue I want to know in this case — 

MR. YAVWBR* We are being sued ~ 

THE COURT* Would you let me finish, Mr, Yavn^r^r? 

The issue that I have asked you to address yourself 
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the subcontractor — / 

MR. YAVNSRi Your Honor —— 

THE COURT. I ui not going to nllcw that In ovldMot. 
I « going to ,Uo» you to .how dm.,,. th.t cow- to you 

by virtue of „h.t the pl.intiff he. done in thl. c... end «,y 
■oanner in which the pUlntlff he. don. it, whether it we. 
c.u.ed by other p«rtl.. or not ~ or not whether it we. 
causad by othar partias but Ammgm tll» plaAacIf r . 
has ommma the aaba^l board. Thosa daiaa 9 aa you will be abla 
to show. But tha quastlon of a bond of sons other ~ of that 
other party, who is not before us, I an not allowing, 
bat's proceed. 

MR. YAVNBRi Your Honor, I acoapt your ruling, 
although I would like an opportunity in this proceeding, 
after nore evidence ooiaes in, to raise tha subject again. 

Right now, all i know is that attached to the contract are 
two bonds. One is called parfonaance bond; tha othar, pay- 
nent bond. On Raquii,.tion 1 there is a stataMnt about so 
much money for performance bond, so much money for subcontraoi- 
or's bond, and only from Mr. Powers and only today for the 

first tine have I heard that that aacond bond is for a San 
Marco Company. 

I have always assumed that it was in payment of the 
two bonds that the contract required tlxem to supply. 
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THE COURTi I can't help you on that. 

MR, YAVNER: All I aa trying to do -- 

THE COURT: I caiiot help you on that. 

MR. YAVNER: Your Honor, all that I have done is 
tried to show that there is this entry about two bonds in 
two different aatounts — 

THE COURT: I gather there is no objection about 
the $25,000 bond and that there is some objection about the 
introduction of evidence as to the $18,000 bond. Is that 
correct? 

MR, POWERS: That is correct, your Honor. That is 
correct. There is no question about the $25,000 bond. Mr. 
Yavner's client prepared the contract breakdown, and if they 
don't know what the subcontractor's bond is, that is not 
our problem, lie has to prove that those moneys — 

THE COURT: Mr. Trager? 

MR. TRACER: Your Honor, for the sake of brevity, 
we did agree in the pre-trial order that there was X nuiid>er 
of dollars paid for a bond and $18,000 for a subcontractor's 
bond to the plaintiff, meaning to Pabrisio i Martin, and this 
was paid; these premiums were paid to the plaintiff by the 
board on Hay 13, 1964. 

That is exactly what we are willing to agree. 

THE COURT: All right. 
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MR. TRACER: W^«lao agrao that Aetna Caaaalt^ 


^ond. Howavar, what I 


would like to state is — and I differ with Mr. Yavnar _ 


that tha bonds wera not attachad, and I think if you will 


check these exhibits, they were not attached to tha contract. 


MR. 'iSRi The bonds were not attached to the 


contract. They accompanied it on the sane day, but they were 


not physically attached. 


THE COURT: All right, Mr. Yavner. You have a 


stipulation on the record in regard to this proceeding. Let 


US go on, 


BY MR. YAVNER: (Continuing) 


Mr. Crane, do you know what the contract or the 


general conditions or the apaolfloations say about the kind 


of bonds that the contractor is supposed to furnish? 


A He is supposed to furnish to the owner a perform¬ 


ance bond and a payment bond. The performance bond guarantee 


co»>ii.lation of the contract; the payment bond guaranteeing 


payment to subcontractors. 


0 To your knowledge, is there anything in the con¬ 


tract or the general conditions or tha specifications that 


provides that the Board of Education is to pay Pabrizio for 


any kind of bond other than a parfomance bond or payment 


bond? 
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A 

0 

A 

0 


No. 


Thara la no auoh prorlslon? 

Not that I know of. 

Do you know — 

MR. POlfERSi I will object to that, your Honor, In 
the aanae that the witneas obvioualy haa not checked anything^ 
ao he la Juat teatifylng from owmory. 

THE NITNESS: I have read the general conditlona, 
and I don't recall anything In the general conditlona which 
required payment of any bonds except the performance and the 

payment bonda. If that Is the question. 

« 

THE COURT: What are we getting at here now, Mr. 

Yavner? 

MR. YAVMER: I think what %re are getting at la 
that Pabriaio billed ua for $18,000 that he had ro right to 
bill ua for. On theae requlsltlona he may bill only for 
tlioae Itema that are called for by the contract. 

THE COURT: CRjvlously, you cannot now show that by 
Mr. Crane, becauae he doesn't know. 

Let's proceed. 

0 Let me show you, lir. Crane — 

THE COURT: You put someone on who does know. 

MR. YAVNBR: I want to show him tlie general condl^ 

tlons. 
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THE COURT; Mr, Crane doesn't know. 


51 


0 Mr. Crane, would you •xamlno the docunanta and 

toll us Where It appear, that there are any prowl.lon. about 
bonds? 


MR. POWERS; Your Honor, again I have to object, 

because he is not giving the witness the entire contract 
docuaents. 

THE COURT; That objection is sustained. 

Why don't we take our luncheon recess now? 

We will recess now for lunch until two o'clock. 
(A luncheon recess was taken.) 
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CRANE , rasuBMd: 


P . 

DIRECT EXAMINATION (ContintMd) 

BY MR. YAVNER: 

0 During the luncheon recess, Mr. Crane, did you 
examine the contract docuMnts, Including the basic contract, 
the general conditions, supplasMntary general conditions, 
specifications and any other contract docuaents in order to 
ascertain what provisions there %/ere about bonds? 

A Yesi I did. 

MR. YAVNER: I would like to have this suirked for 
Identification, your Honor. 

(Defendant's Exhibit 81 narked for identification.) 
Q Mr. Crane, I show you Defendant's Exhibit 1 for 
identification and 81 for identification. Together, do these 

represent the contract documents with the exception of the 
plans? 

A Yes; they do. 

Q Nhat references have you found — 

MR. YAVNBRt Excuse ns. May I now have Exhibit 81 
narked In evidence, please? 

MR. PGNERSt If I nuiy, your Honor, I would like 
to see wliat this Is. 
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the court, I, that tha right n«*,ar for that 

exhibit? 

I 

I MR. rAVMBl, I r.allM that this should not has. 

!>..n .1 for Idantiflcatlon. I w. ualn, th. that «. 

put on there. 

ij 

|| MR. POras, If I nmy have a voir dire on thia, 

j please, your Honor, vary briaf ~ 

THB court, Bafora you go into the voir dire, let 
me ask Mr. Yavnar: 

I lndloat«l that 1 a. to allou you to ' 

introduc. th. fact, .urroundln, this cootros.r.y. »«,, .i.., 
it i. oW that It ha. b«i„ d.cld«l 1. th. 

law of thi. case that tha contract Is lll«,.i, th. only | 

purpos. that I had In „i„d In hasln, you Introduc. th. «tt.r 

~rll.r wa. .„ .. .ould has. a startln, point for a con.ld.r- 
ation of tha issues in this case. 

Th. 1..U.., a. I undaratand tl*. to b. In thl. can., 
ar. now that you ar. countarclalnln, on t«> grounds: on., 
becau.. th. co^ct >'«. Ulegal, and yon thamfor. clal. 
b.ch th. two millon dollar, or so that you ha«, alraady 
.p«>t, and, nu*.r two, you ar. cUlalng h«3t wh.t«.r d«»g.,, 
wh.t«,r .dd«J cost, you had to Incur by slrtu. of th. sariou. 
daroUctlon. that you all.g. th. d.f.ndant to has. - or 
rather tha plaintiff to have cosnittad. 
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Now, for the life of Me, I can't see — these are 
the issues as I haws frausd them, if it is conceded, it 
must be, that the original contract, in whatever amount, 
whatever services were to be performed, fcr the life of me 
I can't see the riecessity of burdening the Court and burden¬ 
ing the record with a great many documents going to the 
existence of the contract when we all know and we all concede, 
as we must, that it is Illegal. 

So that I have difficulty, before Mr. Powers gets 
into that, in understanding why you need to go any furthav 

I 

than Exhibit 1 in regard to giving me a frame of reference on 
which to handle this case and introduce those other documents. 

I would like you to address yourself to that. If 
I ajfc convinced that I am Incorrect, then you will be 
to predeed. 

MR, YAVNBRi My understanding of what Judge Ryan 
and the Court of Appeals said was that we ware not barred 
from talking about the contract. What we were barred from 
was merely saying that something was provided in the contract, 
we were entitled to it, but we could use anything at all, 
including the contract, to serve as a measure of damages. 

In connection with the bond payments, we paid out 
money for bond premiums, it has been our belief that the 
money was used for certalmpurposes, particularly to pay Aetna 
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ln.ur«.e. CoBp<my it» premium on tho p.y«,nt p.rfor».nc. 
bond*. Aatn. ha« clnlned that it has dona nothing, it it 
raaponsibl, for nothing and i, trying to gat «,ay from 
tha affect of the Court of Appaala daciaftnr. n hM 

ttoa, fJrBape the f»« tha*. it hM awi^itad ona 


pranium i, aufficiant on which to bMa a datarmination, soma 
What a. tha Court of Appeala did. I juat think that it i. 
atrongar to show that it accepted two premiums. 

In any event, it was raprasantad to us by this 
contractor that ha had taken monay for a particular purpose. 
Ha was not permitted to take it for «,y other purpose. If 
it now appears that ha took it for a different purpoaa, I 
think that I have tha right to show that, if only to demon¬ 
strate his lack of good faith and that ha stole monay, in 
offoct, from the Board of Education. 

THE COURT: Well, it seema to me that if there 
were any of tlia conditions or provisions pursuant to which 
the Board made monay and so forth, 1 suppose if you want to 
show that, if it is not going to b. stipulated, I suppose it 
is nacassu,. wh.t I cannot ... i. that all you want that 
document in for is to prove that Aatu aocaptwl various pay¬ 
ment. for various things, «,d i don't ... why you are putting 
a document in that is some 301) or 400 pages, what do you 
need that for? i 
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MR. YAVtJERt That doounant happa.ns to contain 
the bid, tha advartiaamant - la it tha bid advartisamant? - 
which Is a ona or two naga thing, but It Is tha only I 

document I hava that contains that ona shaat of paper. 

TITE COURT t Than what you are Introducing it for 

Is to have In just the sheet of r. mtroluca tha sheet 
of paper. 

MR. YAVNERi Than I have no use for tha rest of 
the document at this time. 

THE COURTI You didn't make that clear to 

anybody. 

MR. POifERS; First of all, I eould Ilka to object 
to Mr. Yavnar testifying as to the conditions under which 
tha contractor may have received payments and his conclusory 
statements that tha contractor may hava collected funds 
under falsa pretenses. 

IfMr. Yavnar can produce testimony to this 
affect, fine, but I certainly don't think that these stata- 
i.«nts should be coming out of his mouth as statements of 

fact and not as contentions, and to that extant I do object 
strenuously. 

THE COURT: T guess I am In part rasponsiblo for 

that baoausn t addressed my remarks tohlm and he was merely 

answering them, but ronember we don't have a jury here. 

♦ 
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POHERS, TO th. th« th.t Hr. y.v„„ 

la prodocln, on. p,,. th. .p.clfl«tlon. I do not 
obJ«:t, oth.r than th. continuing obLctlon. 
the court. All right. 

O Hr. crano, l ,h«.Ta» ow o» .h, ..i*. 


apeciflMtlona. Thl. p.g. u hMM _—n .i 

To. bldd.r..> DO., thl. p,,. contain a raf.r.nc. to th. 
bond requirenienta? 

A y*8, it does. 

0 would you raad th.t r.f.r.nc. to th. Court, 
pleaae? 

" It aaya: 'Th. .u«»,rfrt bl*Ur WU b. r«r.lr«l 
to furnl.h aatl.factory and labor and »at«-lal 

paywnt bond, 1 „ th. amount of th. eontr«.t prl«.- 


bonda? 


o la th.r. any oth.r r.f.r.nc. on that nag., to 


MR. TAWER. I otUT thl, pag. 1„ .yid.nc., your 

Honor. 

THE WITNERR, Thl. la page r-I ~ excuaa wa, 
there‘9 another page, apparently thl. 1. a Sect;.on- B-l. 
There doe.n't seemto be apage number, it 1. the fleet 
page of the advertlacment for bidder.. 

MP. YhVHER: Let the record .how that Exhibit 
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81 for identification la vlthdrawn. 

(Defendant’s Exhibit 81 was received In 

evidence.) 

0 Do you have Exhibit 1? 

A Tea, I do. 

j 

C In Exhibit 1, examine Article 30. 

MR. POWERS: Are thoae the general condltlona 
which are r»art of 1? 


MR. TAVMER: Yea. 


THE MTT>n-:r<5: 
Article 307 


<cuae me, did you aak me to read 


I 

I 

j 

I 


MR. YAVMERt Turn to it. You don’t have to read 
it. 

0 What -eference doea it make to bonda, if any? 

A It makes a general reference to the fact that 
the ownar has the right prior to the signigg of the 
contract to require the contractor to furnlah bond covering 
faithful porforranoe of the contract in payment of all 

obligations arialng thereunder. 

* . ' 

0 In any of the other contract documents are th-ire 
any references to bonds? 


A No. 

Q Mr. Crane, I show you Exhibit 50 for identi¬ 
fication. Exhibit 50 consists of a number of pages stapled 
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Crane — 


.l,n.a by th, Su^rlnt.„de„t of 


Schools, some signed by you, 

I would you Idontlfy, pl„.., 

I that are signed by you? 

MR. yRVNRR, Excu.e mo,your Honor. l ^ j„t 

vondorln, mhothor - boc.u.o 1 don't wont to tlm. 

aroulno about the ability to ,.t aomothln. In - ubethor 

this Exhibit 50 can thon b. .put up and w. win 

nartlcular pa,«, a. oxhlblt.. That 1. my Intontlon. 

Would you Show US the — 

the COimT! Mr. Yavner d 

ravner, this Is your case, and 

you try It. 

MR. POWERS, I wlllobloct, anyway, your Honor, 

to that portion of th. «,hlblt which ha. no r.l.tlon.hlp to 
Mr. Crane. 

the COURT: He wants to split It up. 

MR. YRVNER, I an pot offorlnp It .x^lblt In 

evidence except for his letters. 

A How do YOU want ire to Identify It? 

0 Turn to the first on. and ,lv. m. th. datr. 

A This letter Is signed by — 

^ No, your letters, 

A One of Noves^ser 16, 1965 

' ’“’t " "‘"“‘R- This Is a X.rcx cony of a l.tt.r. 


iOUTHeptN Ol»TR.f T tO.iflT ..l•0«T^RS u » COO».THOUte 
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but Is that your slcrnature? 

A Yet. 

O And this Is a letter of yours addressed to the 

Board of Education? 

A Yes. 


MR. YAVWER* X offer It In evidence, and show It 
to my adversaries. 

MR. POWERS: Objection, your Honor. This refers 
to the coitract or a supolement to the contract, and to that 
extent I think It Is completely Immaterial to the Issues of 
this case. 


MR. YAVNBR: Your Honor, this Is a letter dated 
November 16, 1965. It Is one of the early events that led 
to the final walkeway from the job by this contractor, 
and the termination of his contract, which led then to the 
necessity for a completion contract. 

What I am now doing la Introducing documents 
through this witness signed by him which Indicate the 
problems that developed as a result of which this contract 
was terminated. 

MR. POWERS: If I may, this just leads to a morass 
or problems as far as T can see. No. 1, what Mr. Yavner 
Is referring to Is a statement made bv Mr. Crane based on 
a supplemental agreement that was entered Into In 
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Cran^ •diract 

.nproxi^tny March of 1,65, 

contract, roughly a yaar after th, contract', eork .tart«l. 
in that ,uppl«„ntal a,r..«nt th. Board of Education with 
th, archlt,ct man.uy,r»l In .uch a way that they forced - 
MR. TAVNER: I'n Kjrry, what did you aay? 

MR. POWERS: - naneuyered In the negotiation. In 
,uch a way a, to place tin, r,.trletlon, on when varlou, 
building, were regulred to be conpleted, a, I nentloned In 
the opening, r thlrt: there were fly, building. In all: 

Three acadenlc buildings, a central building and a 
gymnasium. 

Thl, letter ha, to do with that ,uppl,„,„tal 
ngreenent, and the dat, contained In that supplnental agrec- 
"cnt a, to when on, of the building, wa, r«,ulr,d to be 
fumlrted. There wa, no proyl.lon In the original contract 
with r„p«,t to conpletlon of th. yarlou, part, of th. 

wcrk. It 1u.t can. up In th, .uppl««„t.l agreement, and the 

school Board d«»nd.d It a. part of th. aupplementai agree- 
ment. 

I don't D.rtleul«-ly know th. purpoa, for It being 
off.r«1, but It doe, .p«,ltlc,ny relate to that .uppl«,.ntal 
agreement, and It has no yalldlty In th. abaenc. of the 

aupplementai agr.M»nt, and to that «,tent I think It la 
comnletely irrslevant. 


^OUTmIRN OKTRICT court RfRORTERt U.5 COURTMOO»« 
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THE COURTt Is the euppleaental agreesMnt In 

evidence? 

MR, POHERSt It has been marked, but that la not 
in evidence, but that la a technical objection because 
eventually It will cosie in. .1 am not objecting on that 
ground, your Honor. Even if Mr. Yavner did submit the 
auoolemental agreement to be introduced in evidence I would 
object to its introduction for the same reason as I have been 
keeping ray oontinuous objections, but here he is basing facts 
on that supplemental agreement which I think is going far 
^*‘o*'>* this litigation and is going to create a great 
extension of trial time as far as I can see. 

MR. YAVNER: It doesn't at all. What we have to 
get down to is the fact he walked off the job and another 
contractor took his place, and this cost us money. What I 
am trying to do is show the Court that there wore reasons 
for his contract being terminated and th.*t he was unjustified 
in just stooping work and walking m,ay from the job- 

THE COURT: As you stated it, I would allow that 
in evidence, but it doesnt seem to accord with Mr. Powers' 
objectlonr. I don't know^ere we stand here. 

MR, YAVNER: X think his objection is a wrong 

objection. 

THE COURT: I don't think that at all. I think 
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hl« obj«:tlo„ i. corr«t If th.t docu,«,„t, or .„y docomonts 

that you hava, are going to unduly axtend tha paramater. of 
this hearing. 

The hearing. It seems to me - and I keep saying 
this — the hearing, it se^Bs to me, and what you are 
entitled to show, are those facts which by virtue of the 
nlalntlffe actloa you were oeweed damage, what you have 
lust toldisi Is that they walked off the lob aad were un¬ 
justified in doing so. i certainly think that Is a part of 
i±. But to get Into various kinds of supoloraental agree¬ 
ments and requirements and such stuff like that dofe-n’t 
seem to me to be pertinent to the Issues involved. 

MR. YAVNER: Your Honor, I have been constrained 
because of the objections made and because I haven't wanted 
to spend a lot of time qualifying him, and because I had 
arranged for him to come down today from Boston, but I 
could Interrupt him and out in these other documents, but 

if I may spend a minute and tell you the significance that 
would also waste time. 

May I hava Mr. Cran. axcuaad for on. ainota and 
hava Mr. Powl.r taka th. atand ao I can qu.atlon hia about 
the supolemental agreement? 

MR. PIIWERS: Your Honor, hero again if Mr. Yavner 
wants to put the supplemental agreement into evidence let 
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hl» do it. I wlllobject» based on what your Honor said 
earlier you will admit it in evidence with my continuing 
objection. T am not disputing what is contained in the 
supplmnental agreement. 


THE COURT: I understand. 

MR. POWERS: I don't know what the purpose of 
putting Mr. Fowler on the stand would be. 


MR. YAVNER: I just thought you were going to be 
objecting to my putting it in through Bob Crane. 

MR • POWfcKfi X tto • 


THE COURT: That is not the objection. 

MR. TAVNER: If you want argment on the merits 

of the suppimental agreement. I will have to tell you what it 
is. 


THE COURT: That is not the objection that is being 
made. The objection, in my ~ let's see if I can put it 

so you can understand me. It seems rather difficult, but 
let's see if I can. 

^ that you are smtitled to show any acts of 

this plaintiff that caused damage to you by his unjustifiable 
ooatfnet, and so fOtth. That smsis to me to be a part of the 
eguiCable eensidaratione that have to be condldered in 
determining this case. 

Mow, the basic contract that we have, I have allowed! 
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"—ir 1. o«Wr ^ 

•x”^ aUxUa* point •• i em-nim , . ^ _ 

W». ‘.vrrwl-^ ^ bMlo.il, ho* It Mt 

■»»t th.„ oth,r „tt.r, th.t you „o* Mout 
to ptoauc., «bich aop.t oo to th. oooauct ot th. a.,.M.pt. 

to M to Ctflnxy C.„.t ptov.. you .P. Mt ^1^ tO b. 

mWI OM .A_ 


«ble to auetaln deaages that occerred mmrmlr becauae the 
a.*«a«t aian.t t^p to . co»t„ct tb.t i. uImoi op . 
.UPpXMMt .1 MtMMM tb.t 1 . 111 .^ 1 . That.. «b.t Tua,. 
>*y.tt hoxa, .. .. I una.p.t.„d hi., .„d ^ | 

undoratand the law to be. 

But you It ..... p. 

Which you *.P. x.y mm Mt. o„ th. p.Pt. OP . 1 .- 

f«..nc. OP MX,.„.„« „„ 

thl. ea.., and that'. *hat you should addp... youPMlf to. 

MS. VAVNES, roup nonop, th. .uppX«.ntaX a,p.,- 
"•nt, I thlnh. 1 . OM Of th. M.t IPMrtant «,„t. that w, 
h«re In th. .ntlp. hlstopy of thl. c... b.o.uM pmpI.Io, 
th. Plaintiff, had waXIc«l off th. job, th. Boapd had 
bpouoht In hi. bondln, coopany, th. Boapd *a. ada«nt In 
cttlnc pld of hi. and t.p«lnatlng hi. th.n and cuttlnqlt. 
lo...., and would have b..n abl. to cut It. lo...., 

the COOSI. «h.t you nwd to do on that 1 . ppoy. 
that. YOU don't ppov. It MP.iy p, ^ . .uppl«..t.i 
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agreanent. Gat tha facts out from some aitnassas. You 

don't naad the supplmenfeal agraaawnt in that ragard. 

MR. YAVNBR: Dnfortunataly, T have tha wrong 
witnass on for that particular point, and— 

THE CODRT: I'm sorry, that's your problam, isn't 

it? 


MR. YAVNBR: Then I will reserve this and cosw 
back to tha suppls s ie n tal agraasiant later today or 
tomorrow, but I do want to continue as much as we can since 
Mr. Crane has to go back to Boston. 

Do you have to go back tonight? 

THE WITNESS: I would certainly Ilka that. 

MR. TABNER: Than that naans you don't have to. 

MR. TOPLTTZ : Your Honor, may I approach the 
bench? I have tha decision of Judge Ryan. We keep 
referring to it, and it is part of the record on appeal, 
and I wanted to show it to your Honor. 

THE COURT: I have the decision, and I have read 
it. 

BY MR. YAVTJER: 

• 0 Mr. Crane, let me direct your attention to a point 
in tim. Do you recall that several %feeks before Fabrisio 
left tha job tha second and last time that you atteiM a 
meeting with Fabrisio, his attorney, and me, and Mr. Fowler, 
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too? 

A Yea. 

Do re»ei<t>er where that meetino was held? 

A In vour office, 

o .fouia you t.U the Court the .ublect of dl.cu.elou 
that evening during that meeting? 

» The dlecueelon of „tr. uork performed 

by the eohtrector .«1 the preper.tlon of ch.u,e order, to 
Incoroor.te thoee extr. piece, of work Into the oontreet. 


i 


I 


f 

I 


iOUTHIMN OUTHIcr COUNT NfNON 
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1 

MP 1 Crana - diraot 

i 

2 

0 Was Pabrlsio thsre baoauss he was ooaplaining about 

3 

/ 

aoythiag? 

4 

A He had been cooplaining for sobm tljae about the 

5 

slow processing of his claims for extra cost. 

6 

0 What was he complaining about? 

7 

A Well, he was alleging that it was taking the board. 

8 

the owner and the architect too long to prepare Jind execute 

9 

change orders, so that he in turn and his subcontractors 

10 

oould bill for those items of work on their requisitions. 

n 

Q Crane, somewhere in these two envelopes you have 

12 

exhibits that were used by Mr. Powers in your deposition. 

13 

which describe that meeting and list the various things. I 

14 

think it was Exhibit 9. Could you find it, please? 

15 

A Exhibit 9. 

16 

0 You have it? All right. 

17 

A Yes. 

18 

Q May I see it, please? 

19 

What does it represent? What does this document 

20 

represent? 

21 

A This is a — If I may try to talk in my own 

22 

language — 

2;i 

Q Mo, Give me a general description. Label it. 

24 

I want to — 

25 

A It's a spread of claims of extra work done and not 


I 
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MP 2 


j Crana - diract 



yet Incorporatad into lagal changes to the contract. 

Q And whan did you prepare that doounant? 

A A few days before the meeting in your office that 
we just mentioned. I brought it to that meeting to serve as 
• sort of agenda. 

MR. TOPLITI* Excuse me. When was that meeting? 

Mas the date mentioned? 

THE COURT: No. 

MR. TAVMSR: No. The date was not swntioned. 


THE WITNESS: It was, I think, early in Pebrtiary i 
•65. I 

0 It was approximately in February? 

A There may be a date on that thing there, Lou, on 
that piece of paper. *66;excuse me. 

THE COURT: Mr. Powers and Mr. Trager, he is offer¬ 
ing this in evidence. Do you have any objections? 

MR. POWERS: No. I question some of the factual¬ 
ness, but I will do that on cross-examination. I have no 
objection to the exhibit. 

THE COURT: All right. 

MR. POWERS: I should qxialify that, your Honor. I 
have my standing objoction. 

(Defendant*a Exhibit 82 for identification was 
received in evidence.) 
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3 Crana - direct 

THE COCTRTt Mr. Yavnar, lat us proceed with the 
trial, plaasa. 

Q Mr. Crane, isn't it a fact that Mr, Fabrisio was 
writing letters to ^he Board of Education naking complaints 
about the architect and alleging that you were not giving 
proispt attention to matters with which he was concerned? 

MR. TRACER: Your Honor, I object to the form of 
the question. 

THE COURT} It is a good objection. 

MR. YAVNBR: I withdraw the question. 

Q Mr. Crane, please tell us what items you have down 
here and how they relate to Mr. Fabrisio. 

A This sheet is set up witl^Hem^g^ 9*«apa of 
for which there was a claim for an ioereeee in the Fabrisio 
contract. The first group of 1 through 13, I have a little 
sub-script of -C". The "C" is for Crane. They came out of 

my list of items that were pending for settlement and prepar¬ 
ation of a change order. 

The next grow is labeled "F". That group Is taken 
from a document, a letterhead submitted by Fabrisio and 
Martin, on which he tabulated his understanding of outstand¬ 
ing items to be incorporated in change orders. 

The third group are marked with a prefix "x" and 
also categorised with an “F" for Fabrisio, because he had 
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i dlvld.d hi. Into two group,. The r—on for nrting thi, 
.preed In .ntlolp.tion of . «.tl„, .t Mr. y.vner-. offlo. 

b«»u« Of duplication bach and forth between the three 
li.t. Of itena. Even within Pabri.io'. own clain. there were 
in,tance, where he li.ted the .awe item of wort twice with 
separate claims, and 1 did it thi. way .o first of all we 
could cull out the Jupllcatlons, then, at the meeting we 
went on to discus, these it*,, and to try to com, to some 
conclusion at that meeting, either to agree that they would 
be put into a change order or thet additional information was 
needed, or some such dispensation of the claims. 

There «re a whole series of notes here, one by one. 
Of What it was agreed at that meeting to do at that point in 
connection with these clalmBe 

Q Did you explain to Mr. Pabrisio and to hi. attorney 

what hi, actual statue was of each one of these claims or 
cooplainta? 

A Yes. Each one in turn was openly discussed in thi, 
meeting. 

0 According to 

* But then Mr. Pabrisio and hi, attorney knew all 
about what the statu, was in each case. 

0 According to your schedule, were any of those items 
Which represent*!, if i understood you correctly, a summary of 


southern district court reporters u s courthouse 
EOLEY square, NE«r YORK, M.Y. CO 7-4SS0 





249a 


73 

MP 5 Crana - dirao^ 

all the iteBss that Pabrizlo was cosiplalning about. Were 
there any ot those Iteois that were Pound to be unjustified? 
A Yes. Via coalMakeA asMWMkl ef^Mtem. 

0 How nany? 

A Excluding the cases where there was duplication, 
whi^ naturally we would contest, anyway^ ^ 


Q OKtfi o£ how many, excluding the duplications? 

A Well, that's a little hard to say. I would guess 
somewhere in the area of 

0 And of the remaintag tan or so, in how many of the 
oases did you find that Fabrizio was clearly justified? 

A Thera ware fear time were apprvwed at that time, 
that meeting, for inclusion in a rttange eader, meaning, 
therefore, they were fully justified. 


Q You mean before the meeting? 

A No. At the meeting i.t waa agreed. 

0 Oh, at the meeting? 

A Yes. There were othaxa ia which we agreed in 
principle that he would be entitled to payment, but theta 


%#a8 still 


prioa. 


THE COURT: As to what? What was the word — 
THE WITNESS: As tothe price. 

And were there any which required further study 
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wh.r. you couldn't .ak. *ny firm d.cinion one way or the 
Other? 

A »#ell, there were those that had to do with the 
price. There was also — l don't have the letter — Yes; I 
do. There were five that were felt to be ~ 
which was aftev tftls Meetiiif^, I wxot* to Vabxiaio, 
h^ not hoa«d hi* io regard to th. it— which he 
was supposed to furnish additional docuaeatation, and in 
trying to sunaarise all the items that had to be on the 

table at that meeting, l said, "of the-sliilei ihna. 

Numbers l-», 2-», 3HP, i-r aad 5-F hev* been — 

ooaeeat or- prelialnery discussion by attomeye for 
Fabrlslo a NertlB and the school board. The rest is still 
being checked by our office." 

There were these five items at which it was felt 
at the meeting required legal interpretation and therefore 
really beyond my scope. 

0 Excuse me. You have just been referring to a 
letter that you say you vrrote to Mr. Fabrizio. 

A Yes. 

MR. YAVNERi May I have that? i am going to offer 
this into evidence. 

MR. TRACER: Is it in evidence yet? 

MR. YAVNER: No. 


^OUTMruN DI$THK T COUHT XIPOUTERt U.». COURTHOUtC 
POLtr SOUARC. New YORK. N.Y. CO 7-4t(0 








251a 


75 


NP 7 


Crana - diraot 
NR. POWERS: No objactlon. 

0 Would you say that this was approxlawtaly a waek 
waeka aftar tha meeting at my office? 

A Hy raoollaotion ia^ about two waaks. 

Q And what happened aftar sending this latter? 

A Excuse MB, Mr. Yavnary Tha data of the Beating is 
sot forth in tha latter, it says, "Referring to tha nsating 
in Mr, Yavnar's office of February 1, 1966." 

Q So it was approxixsataly twenty-eight days later — 
A Three waaks — Pour waaks. 


0 What happaaad aPWar this latter was sent? Did you 
got a reply? 

A No, I eua sure we did not, 

Q Did you gat a telephone call? 

A Not that I can recall, no. 

0 What action did Mr. Fabrisio take in tha several 
days after February 28th? 

A He stopped work at the job. 

Q Can you tell us about that in a bit aora detail? 

A As nearly as I can recall the exact seguance of 

events, I received a phono call in Cambridge, I believe, on 
a Monday morning, early in March — l don’t know what day 
of the week that was, but I think it was on a Monday morning, 
March 4th or 3rd or somewhere like that — from Mr. Beardsley. 
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^ ® Crane - direct 

Mr. Beardsley was the owner's on-site representative. Mr. 
Beardsley told me that Fabrisio fc Martin's forces had failed 
to report for work that morning, lie vinderatood from gossip 
that they were stopping work on the job. That certainly 
seemed to be the case, because there was no one there from 

Fabrisio at all. The other prime contractors were on site 
and were at work. 

0 Mhat happened after that? 

A I packed my bags and went down to Mt. Kisoo, that | 

same day, as I recall it. This would obviously be a serious 
matter. 

Q Toll me what happened in relation to the job. Did 
Fabrisio coma back? What steps did you take? 

A Fabrisio — 

MR. POWERS: I think there are two guestions in¬ 
volved there, your Honor. 

MR. YAVi'iERt I withdraw the second question. 

Q Did Fabrisio come back to the job? 

A No; he did not, 

0 What steps did you take? 

A We waited until the proper time had elapsed. I 
believe it was seven days -- in which the contractor Is sup¬ 
posed to perform, before the owner may invoke a claim of a 
break of contract. After that time had elapsed, we advised 
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Q Did you kno». that the Suparlntendant of Schools 
was sanding lattars in connaction with this stoppaga to tha 
bonding company, to Pabrisio and to othars? 

MR. POWERS: Objoction. 

THE COURT: Sustained. 

0 Were copies of any latter sent by the Superintendent 
of Schools in connection with this matter sent to you? 

A I am sure they were. I don't have them in my pos¬ 
session, but I remember discussing the problem with the | 

superintendent of Schools and participating in a decision to I 
try to get the bonding company to react. 

0 To yoar knowledge, did the bonding co^any coma in? 

A What do you mean "cone in"? 

Q Did it undertake to perform the work under the 
bonds? 

A He. 

0 What did you do then, after that? 

* I wa. involved in th. gen.r.l .urvoy of th. .xl.t- 
Ing .tate of tha work and the preparation of bid dooront. 

to enable the board to go out for a bid to get a new con¬ 

tractor in to finiah tha work of general conatruction on the 
site. 

Q Can you tell us what procedxxre you followed in 
I ting a completion contract? 
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MR. POWERSt I will object to thls^ your Honor^ 
under the guidelines of ny general objection. I don't think 
it is relevant. 

THE COURT: I think the question is superfluous, 

isn't it? 

MR. YAVMER: You naan, as to the procedure? 

THE COURT: The procedure has nothing to do with 
the issues, does it? They went and got another contractor 
to finish the job. Why do %re have to go through the pro¬ 
cedures? 

MB. YAVNEK: the only relevance of the procedure 
is that we followed one vdiich was Insured to out any dasuges 
to the bone. It was, I believe, a very good procedure, and 
I wanted to bring out that it did. It ninimlzed all damages. 
It mitigated dasuiges. 

THE COURT: If the plaintiff is going to show that 
you didn't, then you bring that in. They haven't raised any 
questions about that yet. 

Q To whom was the completion contract let? 

A To a joint venture. Mars Association, Inc., Normel 
Construction Co., Inc, I think it was, referred to as Mars- 
Normel. 

0 Was that as a result of competitive bidding? 

A Yes,sir. 
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Do you recall the aaount of their contract price? 
No; I don't. 


Q And did you then supervise the completion of the 


job? 

A Yes. 

0 How long did it taketo complete it? 

A Until the fall of 1966, approximately six 
months after the new contractms let. 

Q And did the original prime contractors other than 
Fabrizio continxae on with Mars-Nomel? 

A Yes. 

Q Mr. Crane, 1 have here a group of additional re¬ 

quisitions with certifications, which supplement the group 
about which you testified this morning. These begin with 
April 8, 1965 and continue on to February 16, 1966. 

MR. YAVNER: Your Honor, to save time, i am suggest¬ 
ing that I repeat the same questions i did this morning,and 
rather than spend time on each one of these individual ones. 
The identification numbers run from 66 to 78. 

THE COURT: What were those exhibits? 

MR, YAVNER: Identification Number 66 to 78. 

THE COURT: Show them to counse1, 

MR, POWERS: No objection. 

THE COURT: Have any of those documents been seen 
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by the defendant — 

MR. YAVMBRt I don't know what Nr. Trager has 

i 

seen. Mr. Powers has condoeted depositions. j 

MR. TQPLITZt Your Honor, we were made an addition-* 
al defendant without any discovery or anything, back in 
January of last year, *72, and we have not had any discovery, 
because %fe were automatically placed on the calendar, because 
this case was on the calendar. So,many of these doousnnts 
we are seeing for the first tisM. I 

I 

THE COURT: Vtall, let me repeat that at the close I 

I 

of this session toni^t, I want you to furnish the defendants | 
with all the documents that you are going to produce tomorrow. 

I Vtint that done so they don't have to spend tine looking 
over them. We are trying this case as though we had three 
or four weeks to try it. 

MR. YAVNER: I will be delighted to do that, your 
Honor, and I shall. 

MR. POWERS: Your Honor, I was under the isqpression 
from what Mr. Yavner said that they were all requisitions. 

There is one item, 76, which is not a requisition. It is a 
check, a canceled check. 

MR. YAVNER: It's in place of the document that — 

MR. POWERS: Unless you can describe to me %#hat it 
is in place of, I will object to the document, and T therefore 
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amend ny statement baaed on my lack of knowledge that there 
was this exhibit. 

THE COURT: You did describe them as requisitions. 
That is what I understood. 

Q Mr. Crane, I show you Identification MuiriMr 76, 
which is a canceled check in the amount of $6,450, by 

the Central School District to the order of Pabrisio and 
Martin. It is dated January 12, 1966 and was deposited by 
the drawee on January 18th. 

Do you know what this cheek represents? 

A You had a requisition for February of 1966 by 
Fabrizio. I was just wondering if this is the amount of 
the requisition. It's a pretty low aaK>unt,but — 

Q January 13th, you have one for $142,000. 

THE COURT: Mr. Yavner, would you get those 
exhibits and let's have them identified. When we adjourn 

tonight, get your papers together so we can coam prepared to 
try this case tomorrow. 

A I don't know what the check is for, Mr. Yavner. 

MR. YAVNER: Then I withdraw that exhibit. There 
is no objection to these others. 

MR. TRACER: Mo. 

MR. YAVNER: then may we have each of them ouizlced 
in evidence. 
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2 

MR. POWERS: As I think I said, your Honor, I hav* 

S 

ray standing objection as to relevancy. 

4 

MR. YAVNER; YouT Honor, I have no further questions 

5 

for this witness. The gentleman may inquire. 

1 

6 

1 CROSS-EXAMINATION BY MR. POWERS: 

7 

Q Now, Mr. Crane, do you know whether any change 

8 

orders were issued that were not introduced in evidence by 

f) 

1 

Mr. Yavner? 

10 

A T sr.re were two or three change orders that were in 

11 

the process of being processed at the time that Pabrlilo & | 

12 

Martin stopped work at the j<*. They were at various stages. 

13 

A change order has three or four steps, and it takes a little 

14 

while. It could easily take a month to complete the cycle 

1ft 

on executing a change order. 

16 

Q The last change order is identified as Change 

17 

order 14. Weren't there in effect sixteen change orders? 

18 

A I think that the last change order number I think 

19 

actually wa. 17, although 17 I think had ju.t b.»n pr.par.d 

20 

by our office and had not gone to the owner or the contractor. 

21 

Q Do you have copies of change orders 15, 16 and 17? 

22 

A Well, I don't in my hands, but they must be around. 

2't 

yes. 

24 1 

i 

MR. YAVNER: We have 15 and 16 but not a 17. 

2r) 

THE WITNESS: Well, my memory may be faulty. 
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««yb. 16 w.. th. l..t on., so^hoo, I think th.r. «. . 
17, but it My h.»« b.,„ in th. v.ry ..rly st.,. of oroduc- 


tion. 


0 Well, I show you what appears to be Change Orders 
15 and 16, with doouMnts annexed to them, «,d ask you if 
you can Identify them, please. 

(Defendant's Exhibit. 66 through 78, inclusive, 
received in evidence.) 

A Well, Humber 15 is th. next on. in .«,u.nce. It 
i. a change order for an increase in contract, signed by 
John C. Ilarknes. of our office and Vincent r«d>rlslo of the 
contractor s office, apparently not executed by the school 


board. 


This is one of the cases I was describing, where 
apparently the thing was in transit. It ha. to be signed by 
us, by the contractor and the school board. This require, 
mailing back and forth, together with the time of typing it 
up and getting people available to sign, and this sometimes 
takes a. much a. a month to go through the process and 
finally becoe» executed and a legal part of the contract. 

Q What is the date on there, please? 

A The date of preparation is January 20, '66. 

0 January 20th. So as of the time Fabrisio left 
the Job, some time in March, that still had not been approved 
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by the school board; is that correct? 

A Correct. 

Q Over a month later? 

A That's right. 

0 In other words, the contraotoa is supposed to sit 
around and wait for payment until the school is ready; 

is that rifbt? 

MR. YAVNERt Ob^pctlcsk# youx Honor. 

THE COURT: Ob^stttiss sustained. 

0 And what about Change Order 16? 

A Change Order 16 is dated February 4, 1966. It is, 
again, for addition to the contract, and this seems to have 
been fully signed, that is, signed by John Harkness of our 
office, by Vincent Fabrizio, and there are three signatures 
on here which I assume are — Vlait a minute — This is 
"Approved 4-2B-66, William B. Hassig, Educational Facilities 
Planning." I think that's a State agency in Albany. 

They also had to see these change orders and approvii 

them. 

This I retract. Apparently it is not signed by the 

board. 

0 What is the amount of Change Order 15? 

A $19,718.66. 

Q And the total of Change Order 16? 
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86 


It's an add of $1,078.18. 

So it's a combination of roughly 
$20,000, yes. 

MR. POWERS 1 I ask that these be 


$ 20 , 000 ? 


raarked In evidence 


(PLlntiff.. Exhibit, i .„d 2 for ld..tifiction 

were received in evidence.) 

Q Now, Mr. Crane, do you know when the work was 
Performed for Chae^. Order 15, which has been nmrked as 
Plaintiff's Exhibit 27 

A If. rwwiLUctlon th«t .11 ^ thmt Mck w. i>u- 

b, non, of it by r.brlxio » H«rtln, to 

the best of my knowledge. 

Q OO yon ree.ll wh.n the flr.t reque.t for . ch«ge 
order was made with respect to that work? 

A That is a long history. My gu,., t, th.t the first 
request was prior to July, when I got on the job. 

0 res. And no decision was oade by the school board, 
is that right? 

A No decision was made. 

Q Or the architect, frosi that time ~ 

A No; it was under discussion, but _ 

0 Up until January of 196rt? 

A That's right. it was a possible change in the 
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2 

work, and it was not something that had already bean done. 

3 

0 Now, did the fact that the work required to be 

1 

4 

1 

performed under Ch4mge OrJ®r 15, which is Plaintiff's Exhibit' 

5 

2, affect the ability to perform any other work? 

6 

A No? I don't think so. 

7 

Q You don't think so. This was in the storage room 

8 

in the basement to the gym? 

9 

A That's correct. This was the development of an 

10 

empty space under a floor to provide additional storage room. 

11 

Q Yes? 

12 

A And it affected nothing but itself. There was no 

13 

other work connected with it. 

14 

Q Now, do you know, on the average, how long it took 

15 

for tlie school board to make payments to Fabrixio t Martin 

16 

after the requests for payments were made? 

17 

A Well, I would like to answer tha*- in two stages. 

18 

The request for payment comes to us, as architects, for 

19 

certification. We review the requisition or the request for 

20 

payment and prepare a certificate, when is then attached to 

21 

it and sent to the board. 

22 

From the time we mail it to the board to the time 

23 

Fabrizio has a check in his hands — 

24 

Q No. From the time Fabrizio malls it to you. 

25 

A Well, that might run anywhere from two days to a 


1 


i 


I 


♦ 

f 

1 


1 

1 

j 
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week. 


0 That's all? 

\ A Yes. 

0 From the time he mails the requisition to you until 

'\ 

the time he qets paid is two days to a week? 

A Until the time we mail it to the board. 

Q What about the board mailing it to him? 

A I have no knowledge as to that. 

0 You don't know. Now, I believe there were other 
requisitions submitted by Pabrixio to the board, other than 
those that have been introduced; is that not so? I believe 
the last requisition that has been marked. Defendant's Exhibit 
78, is Requisition Niuriser 21. 

were there not at least one or more requisitions 
submitted subsequent to Requisition 21? 

A Will you tell me what the date of Number 21 is? 

Q The architect's certificate la February 16, 1966. 

A I think there was one more sxibmitted, at approxi¬ 
mately the 1st of March. 


Yes. This one was for work done in January; is 


that right? 


A Yes. That's dated what — 

Q February Itth. 

A Yes. That would be for January work. 
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2 

Q Do you have a copy of the Requisition 22? 

3 

A Yes; right here. 

4 

0 And this is for work that was perfonned in February 

5 

A No. January. Let me see the date on — For the 

6 

month of February. Excuse me. This one is for work performed 

7 

in February. 

8 

Q Yes. Was there any action taken by the architect 

9 

with respect to the processing of that requisition? 

10 

A It was reviewed, and the figures were changed in 

11 

our office because of some inconsistency with previous requi¬ 

12 

sitions. However, you can't tell from this whether the cer¬ 

13 

tificate was There is no certificate here. It does have 

14 

a note, "Okay March 4, 1966, RPC", which would indicate that 

15 

I would that I had approved it to our accounting office 

16 

for a check of the arithmetic and preparation of a certifi¬ 

17 

cate. 

18 

There is also a note on it: "Not paid as of March 

19 

18, 1966". 

20 

0 The initials RFC — 

21 

A RFC. Robert F. Crane. 

22 

Q So you approved it as of March 4 , 1966? 

23 

A That’s right. 

24 

Q But the requested payment was not made? 

25 

A It's my recollection that the board did not pay 
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it, but, there again, that comes after my action with my 
firm. 

Q And by this requisition, the contractor requested 
$66,200 and some-odd; is that correct? i 

A His typed request was — Well, it's somewhat con¬ 
fused. 

Q Well, is there not typed in $66,000 and soaie-odd, 
which is crossed out? 

A 2/21/66. That's correct. There was also typed 
in under "Presont Request" a total of $45,385, which is 
different froei this. 

Q I take It from your figure, that you reeognlie the 

$66,000 figure, because that i. the figure you used from which 
to deduct certain items? 

A Well, the plaintiff's request is inconsistent, in 
that he has different sums of money in two separate colusms. 

Q Well, which fig\ire did you use? 

A We used the ,049.66, which was the figure 
carried under his present request, subject to a hand cor¬ 
rection. This $40,385 over here now balances with this 
figure over here after the deduction of liquidated damages 
to be withheld. At this point, the board was withholding 

apparently $25,375 accumulated liquidated damages to that 
point. 
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Q All right. So the $25,000 liquidated damages, plus 

the $40,000 which you recommend payment, totals the $66,000; 
correct? 

A Yes. 

Q So you found that he had performed work of a value 
of $66,000 during February of 1966; correct? 

A No. During that month he performed $40,000, There 

is an accumulated amount of money that he alleged was due 
him, which was made up of two parts: the work done in 

February plus the amount that had been withheld in liquidated 
damages. 

Q Any liquidated damages being retained for February? 

A That 25 1 would assume was the total through 
February. 

Q So then he did more than $44,000. 

A No. He did $40,000 in February. That 25,000 goes 

back to previous withholdings. 

MR. POWERS; I would like to offer this in 
evidence, your Honor. 

(Plaintiffs Exhibit 3 received in evidence.) 

Q Now, Mr. Crane, do you know whether the school 
board or the architect required any bond to be furnished by 
the excavation site contractor or subcontractor? 

A I think there was a bond — 
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Q Excuse me. If I may, i am not referring to any 
supplemental agreement or anything of that nature. i eu« 
talking about a payment under the performance bond. 

A At the beginning of the contract? 

0 At the beginning of the contract. 

♦ 

A Not that I know c 

Q You don't know? 

A There is none that I am aware of. 

C Well, you don't know whether that contractor had a 

payment under the performance bond? 

A No. Pabrlxio may have had fifty performance 


bonds from his subcontractors. That's not our concern. 

0 As far as you know, you did not request one of the 
excavation and site contractor? 

A No; we did not. 

0 Now, getting to this meeting that you held, that 
you said you attended at Mr. Yavner's office some time in 
February, I believe, February 1, 1966, you listed a number 
of items on Exhibit 82,or Exhibit 82 consists of a number of 
items of claim made by Fabrirlo; la that, correct? 

A That's correct. 

0 And some of these claims extended back a long perlo« 
of time, did they not? 

A There's one. The latest one I have come to was 
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Novsabsr 10, 1964. Thera are some In *65 and *66. The five 
that were turned over to the attorneys for Interpretation of 
legal implications were all dated back to *64, plus another 
small one, *64. Another small one, *64. ^ 

There is an allegation of three in *64, but the 
fact is, they were included in a change order 'way back, 
which he was still carrying. Host of them were *65. Some 
• 66 . 

Q So Bome of them were a year old, better than a year 

old? 

A Possibly, yes. 

Q And dxiring this period of time, the contractor 

never was paid for or was never issued a change order for 
these items, was he? 

A The two — 

Q Yes or no, Mr. Crane? 

A The two conditions — 

0 Yes or no, Mr. Crane. 

A You will have to ask the question again, because — 

0 Even though some of these items were over a year 

old, a change order was never issued to the contractor for 
those items; isn't that correct? 

A That's correct, yes. 

Q And in Boeie of these items, the contractor had 
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already performed the work? 

A In some of then, yes. 

Q In sone of them, correct. But he couldnot got 

paid until there was a change order; correct? 

A Correct; right. 

Q And sosie of these items resulted in a_ 

MR. POWERS: Strike that, if you will, please. 

Q Some of these items became part of Change Order 
16; isn't that correct? 

A Yes; that's correct. 

0 And it took this meeting between the attorneys 

and the architect and the contractor in order to get these 
items paid? 

A Correct, in order to get them put into a change 
order. 


0 To get them resolved into a change order? 

A Correct. 

Q You say in some of these, some of the items dealt 
with interpretation of the contract, and all of those items 
go back to 1964? 

A That's correct. 

0 Now, take for example the master mechanic. That 
claim was submitted in July of 1964; isn't that correct? 

A That claim, according to my knowledge, was July 12, 
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